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This opportunity in a nutshell 
What we need 

MFAT is working with the GoK to support the strengthening of health infrastructure in South Tarawa, Kiribati 

through the construction of a new primary health care facility to replace the existing Betio Hospital. The new 

Betio Hospital will be constructed on a new site. The designs will be climate resilient, incorporate sustainable 

design and provide for improved health outcomes for the local population.  

MFAT is issuing this RFP to provide ECI services for the New Betio Hospital, and associated infrastructure and 

site work on a single site in Betio, Kiribati. 

 

What’s important to us 
MFAT and GoK are looking for contractors who have successfully delivered high quality modern buildings in 

the Pacific Islands, and have a demonstrated track-record in providing ECI services. 

This contract is intended to include ECI during the developed and detailed project design process, with a 

focus on buildability and delivering a project within the available budget. The contractor will be an integral 

member of the project team including reviews and inputs to design documentation, planning, cost estimates 

and scheduling. The contractor will have Preferred Contractor status for the delivery of the construction work 

and will be required to provide a Pricing Proposal and Project Execution Plan for the construction works. 

The successful respondent will demonstrate a willingness to provide pro-active support to the GoK 

Stakeholders, Principal’s Representative (including Designer and Designer’s Quantity Surveyor), and MFAT. 

We also value responses that demonstrate the availability of capable resources both in-house and supported 

by specialist subcontractors and suppliers. 

The successful supplier must also demonstrate how they will employ, sub-contract or otherwise integrate I-

Kiribati nationals into their team. Building local capability is a key objective for this project. 

Why should you bid? 

This is a unique opportunity to play a key role in the design and construction of a building that will serve the 

population for many years and have the potential to improve the health outcomes of a nation.   

A bit about us 

MFAT’s aid programme strategy includes achieving a stable and prosperous Pacific, in close partnership with 

Pacific countries, regional organisations and other development partners. New Zealand’s engagement in the 

Pacific is guided by the principles of understanding, friendship, mutual benefit, collective impact and 

sustainability. 

MFAT is undertaking the role of Principal, contracting and delivery of this project.  It is intended that the 

successful respondent will enter into a contract with MFAT, providing services for the benefit of Kiribati.  
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SECTION 1: Key information 

 

1.1 Context 

a. This Request for Proposal (RFP) is an invitation to submit a Proposal for the ECI 
Services – New Betio Hospital contract opportunity.  

b. This RFP is single-stage procurement process and is open to all potential 
respondents.  A supplier briefing was held in December 2020, but attendance was 
not mandatory in order to be eligible to participate in this process. 

c. Words and phrases that have a special meaning are shown by the use of capitals. 
Definitions are at the end of Section 6. 

 

1.2 Our timeline 
a. Here is our timeline for this RFP. All times in NZT 

Steps in RFP process: Date: 

Deadline for Questions from suppliers:  5:00pm, 23rd June 2021 

Deadline for the Buyer to answer suppliers’ questions:  25th June 2021 

Deadline for Proposals:  5:00pm, 30th June 2021  

Shortlisted Respondents’ presentations:          to be advised 

Unsuccessful Respondents notified of award of Contract: August 2021 

Anticipated Contract start date:  August 2021 

b. All dates and times are dates and times in New Zealand.  

 

1.3 How to contact us 
a. All enquiries must be directed to our Point of Contact. We will manage all external 

communications through this Point of Contact.  Jacobs New Zealand Ltd has been 
appointed by MFAT to manage the procurement process. 

b. Our Point of Contact 

 Name: Tim Wilde 

 Title/role: Project Manager 

 Email address: tim.wilde@jacobs.com  

c. Communications relating to existing business arrangements or projects between 
MFAT and a Respondent will be maintained with the usual contacts.  However, during 
the RFP period, Respondents must not contact any MFAT staff member, or any other 
person associated with the RFP, other than our Point of Contact.  Contact with any 
other person associated with this RFP may invalidate Respondents from the RFP 
process. 

 

1.4 Developing and submitting your Proposal 
a. This is an open competitive tender process. The RFP sets out the step-by-step process 

and conditions that apply.  

b. Take time to read and understand the RFP. In particular: 

i. develop a strong understanding of our Requirements detailed in Section 2. 

ii. in structuring your Proposal consider how it will be evaluated.  Section 3 describes 
our Evaluation Approach.  

c. For resources on tendering visit www.procurement.govt.nz/suppliers 

d. If anything is unclear or you have a question, ask us to explain. Please do so before 
the Deadline for Questions. Email our nominated Point of Contact. 

mailto:tim.wilde@jacobs.com
http://www.procurement.govt.nz/suppliers
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e. In submitting your Proposal, you must use the Response Form provided. This is a 
Microsoft Word document that is available to be downloaded from GETS.    

f. You must also complete and sign the declaration at the end of the Response Form. 

g. For your pricing information, you must use the pricing schedule template provided. 

h. Electronic responses must not exceed 5MB, be submitted as a single file and be 40 
pages or less (excluding attachments where requested). 

i. Check you have provided all information requested, and in the format and order 
asked for. 

j. Having done the work don’t be late – please ensure you get your Proposal to us 
before the Deadline for Proposals! 

 

1.5 Address for submitting your Proposal  
a. Proposals must be submitted by email to the following address: 

tim.wilde@jacobs.com 

b. The email subject line must read: RFP Response – New Betio Hospital ECI Services 

c. Proposals sent by post or fax, or hard copy delivered to our office, will not be 
accepted. 

 

1.6 Our RFP Process, Terms and Conditions 
a. Offer Validity Period: In submitting a Proposal the Respondent agrees that their offer 

will remain open for acceptance by the Buyer for three calendar months from the 
Deadline for Proposals.  

b. The RFP is subject to the RFP Process, Terms and Conditions (shortened to RFP-
Terms) described in Section 6. We have not made any variation to the RFP-Terms.  

 

1.7 Later changes to the RFP or RFP process 
a. If, after publishing the RFP, we need to change anything about the RFP, or the RFP 

process, or want to provide suppliers with additional information, we will let all 
suppliers know by email with a Notice To Tenderers (NTT). 

mailto:tim.wilde@jacobs.com
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SECTION 2: Our Requirements 
 

2.1 Background 

This procurement relates to the new Betio Hospital in Betio, South Tarawa, Kiribati (the Activity). 

In 2018, the South Tarawa Hospital Master Planning Activity identified deficiencies in the current 

primary health care facilities in South Tarawa and recommended the construction of a new facility to 

replace the existing Betio Hospital.  

The new Betio Hospital will be constructed on an area of land owned by the GoK in Betio, South Tarawa.  

The land is to be shared with the South Tarawa Water Supply Project, a desalination plant being funded 

by the Asian Development Bank, World Bank and Green Climate Fund. 

The objective of the Activity is to improve health outcomes by providing quality health services that are 

consistent with community needs. Functional, effective, and efficient hospitals are an important 

element in achieving this objective.  Equipment and material selection must align with the objectives 

and consider the high humidity, high rainfall, and coastal environment to ensure maintainability and 

longevity.  

The Government of New Zealand is providing financial support for this project (subject to funding 

approvals) and MFAT is undertaking the primary role of contracting and delivery of the project.  MFAT 

has engaged Jacobs (Principal’s Representative) to provide health service planning, quantity surveying, 

all design services and management of the procurement.   

Refer to Appendix D for the project governance structure. 

 

2.2 What we are buying and why 

This RFP is for a contractor to provide ECI services for the new Betio Hospital, and associated 

infrastructure and site works.  

To mitigate risks to budget, programme and construction methodology, the ECI model is being adopted, 

with the contractor included as an integral member of the project design team. As identified above, the 

ECI will have preferred Contractor status to submit a pricing proposal for the construction work. 

MFAT expects the concept design will require rationalisation in order to align with budget expectations. 

It will be imperative that all parties are involved in the design review to ensure buildability and ensure 

that the approved budget is not exceeded.  

2.3 Concept Design 

Concept Design 

The South Tarawa Hospital Master Plan provided indicative drawings for the new Betio Hospital.  

Subsequently, the Functional Brief for the hospital has been prepared through an extensive stakeholder 

engagement exercise involving health planners, local and international medical professionals. The 

development of the Functional Brief identified several requirements for the facility that are in addition 

to the 2018 Masterplan because of the impacts of COVID-19, deficiencies at the main hospital (Tungaru 

Central Hospital) and evolving Government priorities.  The ability to deliver these additions within the 

initial budget is being assessed and it is considered that some requirements will be deferred to a second 

stage of development once additional funding has been secured.   
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The proposed Stage 1 and Stage 2 scope are indicated in the Draft Concept Design (Appendix A), with 

Stage 2 described in Section 3.5 Future Proofing and Expansion.  Respondents are expected to 

collaborate towards developing the design for the full scope of the hospital indicated in the Draft 

Concept Design, however they will be the Preferred Works Contractor for Stage 1 only.  The construction 

of the additional scoped items will be a separate procurement process that is not led or operated by 

MFAT.  For clarity, the ECI will: 

1. Assist design full scope stage 1 & 2 MFAT funded 

2. Preferred contractor for Stage 1 construction – MFAT Funded 

3. Stage 2 construction will be separate and funded by another organisation 

 

The Draft Concept Design elements have the following key features: 

• Two storey building built around a central open plan area  

• Total floor area of the facility in the order of 2,100m2 – 2,700m2   

Potential functional areas to be included are: 

• Main entry  

• Adult inpatient ward 

• Children’s inpatient ward 

• Maternity inpatient ward  

• 1 x Operating theatre / procedure room 

• Medical imaging/radiology (ultrasound and X-ray) 

• Small central sterile supply department 

• Small Pathology laboratory 

• Emergency Department 

• Outpatient Clinics 

• Back of house services including food services, linen supplies and housekeeping 

Building Services 

• Simple mechanical systems (no central air conditioning) 

• Incinerator 

• No vertical services (elevators) 

• Solar roof mounted PV system with UPS 

• Carparks, security checkpoints and fencing/gate 

• Medical equipment, to include supply and install Group 1 items and installation of Group 2 items as 

per the design. 

Adjacent site 

The South Tarawa Water Treatment Plant (STWSP) will be constructed on land adjacent to the New Betio 

Hospital.  The initial land demarcation surveys have been completed by the GoK and discussions are ongoing 

regarding the apportionment of land.  The current expectation is that there will not be shared services 

between the New Betio Hospital and STWTP, perhaps with the exception of a common transformer for 

electricity supply, however the details of this, or other shared services have not been confirmed at this stage.  

Information on the Site is included in Appendix B. 
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2.4 Engaging I-Kiribati 

During the design and construction phases, MFAT and the GoK want to see I-Kiribati engaged as far as 

possible. This could include: 

• Using local sub-contractors for construction 

• Employing local labour, making particular use of the Kiribati Institute of Technology’s Incubator of 

skilled graduates 

 

2.5 Scope of Services 

Refer to the ECI Agreement – Appendix C 

 

2.6 Legislation and Standards 
Refer to the ECI Agreement – Appendix C 

 

2.7 Contract term 
Refer to the ECI Agreement – Appendix C 

 

2.8 Key deliverables 

The table below summarises indicative dates for key milestones under this assignment. 

Description Indicative date for delivery 

Contract Commencement September 2021 

Part 1: Concept Design Review 

Concept Design Review Report 

Concept Design Cost estimate 

October 2021 

Part 2: Preliminary through Developed Design  

Workshop 1 participation – Discuss Concept Design 

Workshop 1 outcomes report  

October 2021 

Workshop 2 participation – Developed Design (30% review)  

Workshop 2 outcomes report  

December 2021 

Workshop 3 participation – Developed design (50% - 70% 

review) 

Workshop 3 outcomes report 

February 2022 

Developed Design (80-100%) Buildability and Delivery Report  

Draft Construction programme 

Developed Design Cost estimate 

March 2022 

Part 3: Consents and Long Lead items 

Long Lead Items Pricing Proposal 

April 2022 

Part 4: Developed through Detailed Design May 2022 
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Project Execution Plan 

Construction Pricing Proposal 

Detailed Design updated Construction Programme 

Lessons Learnt 

Construction Contract awarded July 2022 

Construction Practical Completion  12 months after construction 

contract award 

Defects Period Ends 1 year after practical completion 

 

2.9 Other tender documents 

In addition to this RFP document refer to the appendices listed. 
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SECTION 3: Our Evaluation Approach 
3.1 Evaluation model 

The evaluation model that will be used is weighted attribute (weighted criteria) and non-weighted 

Public Value assessment.  Evaluations will be based on the following: 

• information contained within the submitted Response Form; 

• performance in historic or current contracts delivered by the Respondent and reported 

performance by others with knowledge of the Respondent; and  

• searches to verify the business and financial status of the Respondent. 

 

3.2 Pre-conditions  

Each Proposal must meet all these pre-conditions which are described in Appendix F – RFP Response 

Form. Proposals which fail to meet one or more will be eliminated from further consideration. 

Respondents who are unable to meet all pre-conditions should conclude that they will not benefit 

from submitting a Proposal.  

3.3 Evaluation criteria 

Proposals which meet all pre-conditions will be evaluated according to the following evaluation 

criteria and weightings.  The details of each criterion are included in Appendix F: RFP Response Form. 

Criterion Weighting 

A. Project Experience 15% 

B. ECI Experience 15% 

C. Stakeholder Management 20% 

D. Detailed Context Specific Methodology 30% 

E. Price 

ECI Stage pricing 

- Lump Sum fee for ECI stage (15%) 
 

Construction Stage pricing 

- Hourly Rates (20%) 
- Overheads and margins (60%) 
- Fixed fees for insurance and bonds (5%) 

 

20% 

Total weightings 100% 
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3.4 Scoring 

The following scoring scale will be used in evaluating Bids. Scores by individual panel members 

may be modified through a moderation process across the whole evaluation panel.  

Rating Definition Score 

EXCELLENT 

significantly exceeds 
the criterion 

Exceeds the criterion. Exceptional demonstration by the 
Respondent of the relevant ability, understanding, 
experience, skills, resource and quality measures required to 
meet the criterion. The Registration identifies factors that will 
offer potential added value, with supporting evidence. 

9-10 

GOOD                
exceeds the criterion 
in some aspects 

Satisfies the criterion with minor additional benefits. Above 
average demonstration by the Respondent of the relevant 
ability, understanding, experience, skills, resource and quality 
measures required to meet the criterion. The Registration 
identifies factors that will offer potential added value, with 
supporting evidence.  

7-8 

ACCEPTABLE       
meets the criterion 
in full, but at a 
minimal level 

Satisfies the criterion. Demonstration by the Respondent of 
the relevant ability, understanding, experience, skills, 
resource, and quality measures required to meet the 
criterion, with supporting evidence. 

5-6 

MINOR 
RESERVATIONS 
marginally deficient 

Satisfies the criterion with minor reservations. Some minor 
reservations of the Respondent’s relevant ability, 
understanding, experience, skills, resource and quality 
measures required to meet the criterion, with little or no 
supporting evidence. 

3-4 

SERIOUS 
RESERVATIONS 
significant issues that 
need to be 
addressed 

Satisfies the criterion with major reservations. Considerable 
reservations of the respondent’s relevant ability, 
understanding, experience, skills, resource and quality 
measures required to meet the criterion, with little or no 
supporting evidence. 

1-2 

UNACCEPTABLE 
significant issues not 
capable of being 
resolved 

Does not meet the criterion. Does not comply and/or 
insufficient information provided to demonstrate that the 
Respondent has the ability, understanding, experience, skills, 
resource and quality measures required to meet the criterion, 
with little or no supporting evidence. 

0 

 

If a Respondent offers a price that is substantially lower than other Proposals (an abnormally low bid), 

the Buyer may seek to verify with the Respondent that the Respondent is capable of fully delivering all 

of the Requirements and meeting all of the conditions of the Proposed Contract for the price quoted.  

 
3.5 Public Value 

We wish to obtain the best public value over the whole-of-life of the Contract. This means achieving 

not only a fair price, but also any broader economic, social, or environmental outcomes available. A 

non-weighted assessment will be undertaken and will be considered in the final evaluation.  
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3.6 Optional evaluation process and due diligence 

We may undertake the following steps and due diligence in relation to shortlisted Respondents. The 

findings will be considered in the evaluation process. Should we decide to undertake any of these we 

will give shortlisted Respondents reasonable notice. 

a. Project Presentation. At the discretion of the evaluation team, Respondents may be shortlisted 

and invited to make a presentation on their proposal to the RFP evaluation panel and invited 

stakeholders.  The presentation location would be the Ministry of Foreign Affairs and Trade 

offices in Wellington, New Zealand and may be by video conference.  Presentation agenda to 

be advised following receipt of submissions and an anticipated duration of 1.5 hours.  

Presentations, should they occur, will be assessed against the evaluation criteria defined 

herein, with scoring updated accordingly to identify a preferred Respondent. 

b. Reference check the Respondent organisation and named personnel 

c. Other checks against the Respondent e.g. Companies Office 
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SECTION 4: Pricing Information 
 

4.1 Pricing information to be provided by respondents for the ECI services 

Respondents are to provide their price as part of their Proposal. In submitting the price, the Respondent 

must meet the following: 

a. Respondents are to use the pricing schedule template provided in Appendix E.   

b. The pricing schedule is to show a breakdown of all costs, fees, expenses and charges associated with 

the full delivery of the Requirements over the whole-of-life of the ECI Contract. It must also clearly 

state the total ECI Contract price exclusive of NZ GST. 

c. Where the price, or part of the price, is based on fee rates, all rates are to be specified, either hourly 

or daily or both as required. 

d. In preparing their Proposal, Respondents are to consider all risks, contingencies and other 

circumstances relating to the delivery of the Requirements and include adequate provision in the 

Proposal and pricing information to manage such risks and contingencies. 

e. Respondents are to document in their Proposal all assumptions, tags, and qualifications made about 

the delivery of the Requirements, including in the financial pricing information. Any assumption that 

the Buyer or a third party will incur any cost related to the delivery of the Requirements is to be 

stated, and the cost estimated if possible. 

f. Prices should be tendered in NZ$. Unless otherwise agreed, the Buyer will arrange contractual 

payments in NZ$. 

g. Where two or more Respondents intend to lodge a joint or consortium Proposal the pricing schedule 

is to include all costs, fees, expenses, and charges chargeable by the consortium. 

4.2 Pricing information to be provided by respondents for the potential 
Construction Contract 

Respondents are to provide the requested margins, rates, overheads, and fixed fees for use in the 

Construction Contract as part of their Proposal.  In submitting the Price, the Respondent must meet the 

following: 

a) Respondents are to use the pricing schedule template provided in Appendix E. Indicative quantities 

for personnel and plant have been included to provide a basis for evaluation only.  These should not 

be altered.   

b) In preparing their Proposal, Respondents are to consider all risks, contingencies and other 

circumstances relating to the delivery of the Requirements and are requested to list such risks. 

c) Respondents are to document in their Proposal all assumptions and qualifications made about the 

delivery of the Requirements, including in the financial pricing information.  

d) Prices should be tendered in NZ$. Unless otherwise agreed, the Buyer will arrange contractual 

payments in NZ$. 

e) Where two or more Respondents intend to lodge a joint or consortium Proposal the pricing schedule 

is to include all costs, fees, expenses, and charges chargeable by the consortium. 

 

  



Page 15 of 26 

 

SECTION 5: Our Proposed Contract  
 

5.1 Proposed Contract ECI Services 

 

The proposed Contract that we intend to use for professional services during the design stages is the 

ECI Agreement included in Appendix C. 

In submitting your Proposal, you must let us know if you wish to question and/or negotiate any of 

the existing terms or conditions in the Proposed Contract or wish to negotiate new terms and/or 

conditions. The Response Form contains a section for you to state your position. If you do not state 

your position you will be deemed to have accepted the terms and conditions in the Proposed 

Contract in full. 

5.2 Proposed Construction Contract  
 

The proposed Contract that we intend to use for the purchase and delivery of the Construction 

Contract is the NZS3910 form with Special Conditions.  A copy of the Special Conditions proposed is 

provided within the ECI Agreement at Appendix C. 

In submitting your Proposal, you must let us know if you wish to question and/or negotiate any of 

the existing terms or conditions in the Proposed Construction Contract or wish to negotiate new 

terms and/or conditions. The Response Form contains a section for you to state your position. If you 

do not state your position you will be deemed to have accepted the terms and conditions in the 

Proposed Contract in full.  
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SECTION 6: RFP Process, Terms and Conditions 
 

Note to suppliers and Respondents 

1. In managing this procurement the Buyer will endeavour to act fairly and reasonably in all of its dealings 
with interested suppliers and Respondents, and to follow due process which is open and transparent.  

2. This section contains the government’s standard RFP Process, Terms and Conditions (shortened to RFP-
Terms) which apply to this procurement. Any variation to the RFP-Terms will be recorded in Section 1, 
paragraph 1.6. Check to see if any changes have been made for this RFP. 

3. Words and phrases that have a special meaning are shown by the use of capitals e.g. Respondent, 
which means ‘a person, organisation, business or other entity that submits a Proposal in response to the 
RFP. The term Respondent includes its officers, employees, contractors, consultants, agents and 
representatives. The term Respondent differs from a supplier, which is any other business in the market 
place that does not submit a Proposal.’ Definitions are at the end of this section.  

4. If you have any questions about the RFP-Terms please email our Point of Contact.  

 Standard RFP process 
 
 
 
 

 
 

 

 

 

 
 
 

 

 

 
 

 
 

 

 

 
 
 

 

 

 
 
 

 

 
 

 
 

 

 
 

 

 

 

 
 

 
 

 

 

 
 

 
 

 

 
 

 
 

 

 

 
 
 

 

 

 
 

 
 

 

 
 
 

 

 

 

 

 
 

 

 
 

 
 

 

 
 

 

 
 

 

 
 

 
 

 

 
 

 

 

 

 
 

 
 

 

 

 
 

 

 

 

 
 

 
 

 

 
 

 

 
 

 

 
 

 
 

 

 

Preparing and submitting a proposal 
o Preparing a Proposal 

1. Respondents are to use the Response Form provided and include all information 
requested by the Buyer in relation to the RFP.  

2. By submitting a Proposal the Respondent accepts that it is bound by the RFP Process, 
Terms and Conditions (RFP-Terms) contained in Section 6 (as varied by Section1, 
paragraph 1.6, if applicable).   

3. Each Respondent will: 

1. examine the RFP and any documents referenced in the RFP and any other information 
provided by the Buyer 

2. consider all risks, contingencies and other circumstances relating to the delivery of the 
Requirements and include adequate provision in its Proposal to manage such risks and 
contingencies 

3. document in its Proposal all assumptions and qualifications made about the delivery of 
the Requirements, including any assumption that the Buyer or a third party will deliver 
any aspect of the Requirements or incur any cost related to the delivery of the 
Requirements  

4. ensure that pricing information is quoted in NZ$ exclusive of GST 

5. if appropriate, obtain independent advice before submitting a Proposal 

6. satisfy itself as to the correctness and sufficiency of its Proposal, including the 
proposed pricing and the sustainability of the pricing. 

4. There is no expectation or obligation for Respondents to submit Proposals in response to 
the RFP solely to remain on any prequalified or registered supplier list. Any Respondent on 
such a list will not be penalised for failure to submit a Proposal. 
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o Offer Validity Period 

• Proposals are to remain valid and open for acceptance by the Buyer for the Offer Validity 
Period.  

o Respondents’ Deadline for Questions 

• Each Respondent should satisfy itself as to the interpretation of the RFP. If there is any 
perceived ambiguity or uncertainty in the RFP document/s Respondents should seek 
clarification before the Deadline for Questions.  

• All requests for clarification must be made by email to the Buyer’s Point of Contact. The 
Buyer will endeavour to respond to requests in a timely manner, but not later than the 
deadline for the Buyer to answer Respondents’ questions in Section 1, paragraph 1.2.a, if 
applicable. 

• If the Buyer considers a request to be of sufficient importance to all Respondents it may 
provide details of the question and answer to other Respondents. In doing so the Buyer 
may summarise the Respondent’s question and will not disclose the Respondent’s 
identity. The question and answer may be posted on GETS and/or emailed to participating 
Respondents. A Respondent may withdraw a request at any time. 

• In submitting a request for clarification a Respondent is to indicate, in its request, any 
information that is commercially sensitive. The Buyer will not publish such commercially 
sensitive information. However, the Buyer may modify a request to eliminate such 
commercially sensitive information, and publish this and the answer where the Buyer 
considers it of general significance to all Respondents. In this case, however, the 
Respondent will be given an opportunity to withdraw the request or remove the 
commercially sensitive information.   

o Submitting a Proposal 

1. Each Respondent is responsible for ensuring that its Proposal is received by the Buyer at 
the correct address on or before the Deadline for Proposals. The Buyer will acknowledge 
receipt of each Proposal. 

2. The Buyer intends to rely on the Respondent’s Proposal and all information provided by 
the Respondent (e.g. correspondence and negotiations). In submitting a Proposal and 
communicating with the Buyer each Respondent should check that all information it 
provides to the Buyer is: 

7. true, accurate and complete, and not misleading in any material respect 

8. does not contain Intellectual Property that will breach a third party’s rights. 

3. Where the Buyer requires the Proposal to be delivered in hard and soft copies, the 
Respondent is responsible for ensuring that both the hard and soft copies are identical. 

4. Where the Buyer stipulates a two envelope RFP process the following applies: 

1. each Respondent must ensure that all financial information and pricing components of 
its Proposal are provided separately from the remainder of its Proposal  

2. financial information and pricing must be contained either in a separate sealed 
envelope or as a separate soft copy file (whichever option has be requested by the 
Buyer) 

3. the pricing information must be clearly marked ‘Financial and Pricing Information.’ This 
is to ensure that the pricing information cannot be viewed when the package 
containing the other elements of the Proposal is opened. 

Assessing Proposals 
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o Evaluation panel 

1. The Buyer will convene an evaluation panel comprising members chosen for their relevant 
expertise and experience. In addition, the Buyer may invite independent advisors to 
evaluate any Proposal, or any aspect of any Proposal.  

o Third party information 

1. Each Respondent authorises the Buyer to collect additional information, except 
commercially sensitive pricing information, from any relevant third party (such as a 
referee or a previous or existing client) and to use that information as part of its 
evaluation of the Respondent’s Proposal.  

2. Each Respondent is to ensure that all referees listed in support of its Proposal agree to 
provide a reference.  

3. To facilitate discussions between the Buyer and third parties each Respondent waives any 
confidentiality obligations that would otherwise apply to information held by a third party, 
with the exception of commercially sensitive pricing information. 

o Buyer’s clarification  

4. The Buyer may, at any time, request from any Respondent clarification of its Proposal as 
well as additional information about any aspect of its Proposal. The Buyer is not required 
to request the same clarification or information from each Respondent.  

5. The Respondent must provide the clarification or additional information in the format 
requested. Respondents will endeavour to respond to requests in a timely manner. The 
Buyer may take such clarification or additional information into account in evaluating the 
Proposal. 

6. Where a Respondent fails to respond adequately or within a reasonable time to a request 
for clarification or additional information, the Buyer may cease evaluating the 
Respondent’s Proposal and may eliminate the Proposal from the RFP process. 

o Evaluation and shortlisting 

1. The Buyer will base its initial evaluation on the Proposals submitted in response to the 
RFP. The Buyer may adjust its evaluation of a Proposal following consideration of any 
clarification or additional information as described in paragraphs 6.6 and 6.7. 

2. In deciding which Respondent/s to shortlist the Buyer will take into account the results of 
the evaluations of each Proposal and the following additional information: 

1. each Respondent’s understanding of the Requirements, capability to fully deliver the 
Requirements and willingness to meet the terms and conditions of the Proposed 
Contract 

2. except where the price is the only criterion, the best value-for-money over the whole-
of-life of the goods or services. 

3. In deciding which Respondent/s, to shortlist the Buyer may take into account any of the 
following additional information: 

1. the results from reference checks, site visits, product testing and any other due 
diligence 

2. the ease of contracting with a Respondent based on that Respondent’s feedback on the 
Proposed Contract (where these do not form part of the weighted criteria) 

3. any matter that materially impacts on the Buyer’s trust and confidence in the 
Respondent 

4. any other relevant information that the Buyer may have in its possession.  

5. The Buyer will advise Respondents if they have been shortlisted or not. Being shortlisted 
does not constitute acceptance by the Buyer of the Respondent’s Proposal, or imply or 
create any obligation on the Buyer to enter into negotiations with, or award a Contract for 
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delivery of the Requirements to any shortlisted Respondent/s. At this stage in the RFP 
process the Buyer will not make public the names of the shortlisted Respondents. 

 

o Negotiations 

1. The Buyer may invite a Respondent to enter into negotiations with a view to contract. 
Where the outcome is unsatisfactory the Buyer may discontinue negotiations with a 
Respondent and may then initiate negotiations with another Respondent. 

2. The Buyer may initiate concurrent negotiations with more than one Respondent. In 
concurrent negotiations the Buyer will treat each Respondent fairly, and: 

1. prepare a negotiation plan for each negotiation 

2. advise each Respondent, that it wishes to negotiate with, that concurrent negotiations 
will be carried out 

3. hold separate negotiation meetings with each Respondent. 

3. Each Respondent agrees that any legally binding contract entered into between the 
Successful Respondent and the Buyer will be essentially in the form set out in Section 5, 
the Proposed Contract.  

o Respondent’s debrief 

1. At any time after shortlisting Respondents the Buyer will offer all Respondents who have 
not been shortlisted a debrief. Each Respondent will have 30 Business Days, from the date 
of offer, to request a debrief. When a Respondent requests a debrief, the Buyer will 
provide the debrief within 30 Business Days of the date of the request, or of the date the 
Contract is signed, whichever is later. 

2. The debrief may be provided by letter, email, phone or at a meeting. The debrief will: 

1. provide the reasons why the Proposal was or was not successful  

2. explain how the Proposal performed against the pre-conditions (if applicable) and the 
evaluation criteria  

3. indicate the Proposal’s relative strengths and weaknesses 

4. explain, in general terms, the relative advantage/s of the successful Proposal 

5. seek to address any concerns or questions from the Respondent 

6. seek feedback from the Respondent on the RFP and the RFP process. 

o Notification of outcome 

1. At any point after conclusion of negotiations, but no later than 30 Business Days after the 
date the Contract is signed, the Buyer will inform all unsuccessful Respondents of the 
name of the Successful Respondent, if any. The Buyer may make public the name of the 
Successful Respondent and any unsuccessful Respondent. Where applicable, the Buyer will 
publish a Contract Award Notice on GETS. 

o Issues and complaints  

1. A Respondent may, in good faith, raise with the Buyer any issue or complaint about the 
RFP, or the RFP process at any time.  

2. The Buyer will consider and respond promptly and impartially to the Respondent’s issue or 
complaint.  

3. Both the Buyer and Respondent agree to act in good faith and use their best endeavours 
to resolve any issue or complaint that may arise in relation to the RFP.  

4. The fact that a Respondent has raised an issue or complaint is not to be used by the Buyer 
to unfairly prejudice the Respondent’s ongoing participation in the RFP process or future 
contract opportunities.  

Standard RFP conditions 
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o Buyer’s Point of Contact 

1. All enquiries regarding the RFP must be directed by email to the Buyer’s Point of Contact. 
Respondents must not directly or indirectly approach any representative of the Buyer, or 
any other person, to solicit information concerning any aspect of the RFP.   

2. Only the Point of Contact, and any authorised person of the Buyer, are authorised to 
communicate with Respondents regarding any aspect of the RFP. The Buyer will not be 
bound by any statement made by any other person. 

3. The Buyer may change the Point of Contact at any time. The Buyer will notify Respondents 
of any such change. This notification may be posted on GETS or sent by email. 

4. Where a Respondent has an existing contract with the Buyer then business as usual 
communications, for the purpose of managing delivery of that contract, will continue using 
the usual contacts. Respondents must not use business as usual contacts to lobby the Buyer, 
solicit information or discuss aspects of the RFP. 

o Conflict of Interest 

1. Each Respondent must complete the Conflict of Interest declaration in the Response Form 
and must immediately inform the Buyer should a Conflict of Interest arise during the RFP 
process. A material Conflict of Interest may result in the Respondent being disqualified 
from participating further in the RFP. 

o Ethics 

1. Respondents must not attempt to influence or provide any form of personal inducement, 
reward or benefit to any representative of the Buyer in relation to the RFP. 

2. A Respondent who attempts to do anything prohibited by paragraphs 6.13.a. and d. and 
6.15.a. may be disqualified from participating further in the RFP process. 

3. The Buyer reserves the right to require additional declarations, or other evidence from a 
Respondent, or any other person, throughout the RFP process to ensure probity of the RFP 
process. 

o Anti-collusion and bid rigging 

1. Respondents must not engage in collusive, deceptive or improper conduct in the 
preparation of their Proposals or other submissions or in any discussions or negotiations 
with the Buyer. Such behaviour will result in the Respondent being disqualified from 
participating further in the RFP process. In submitting a Proposal the Respondent warrants 
that its Proposal has not been prepared in collusion with a Competitor.  

2. The Buyer reserves the right, at its discretion, to report suspected collusive or anti-
competitive conduct by Respondents to the appropriate authority and to give that 
authority all relevant information including a Respondent’s Proposal. 

o Confidential Information  

1. The Buyer and Respondent will each take reasonable steps to protect Confidential 
Information and, subject to paragraph 6.17.c. and without limiting any confidentiality 
undertaking agreed between them, will not disclose Confidential Information to a third 
party without the other’s prior written consent. 

2. The Buyer and Respondent may each disclose Confidential Information to any person who 
is directly involved in the RFP process on its behalf, such as officers, employees, 
consultants, contractors, professional advisors, evaluation panel members, partners, 
principals or directors, but only for the purpose of participating in the RFP.  

3. Respondents acknowledge that the Buyer’s obligations under paragraph 6.17.a. are 
subject to requirements imposed by the Official Information Act 1982 (OIA), the Privacy 
Act 1993, parliamentary and constitutional convention and any other obligations imposed 
by law. The Buyer will not be in breach of its obligations if Confidential Information is 
disclosed by the Buyer to the appropriate authority because of suspected collusive or anti-
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competitive tendering behaviour. Where the Buyer receives an OIA request that relates to 
a Respondent’s Confidential Information the Buyer will consult with the Respondent and 
may ask the Respondent to explain why the information is considered by the Respondent 
to be confidential or commercially sensitive. 

o Confidentiality of RFP information 

1. For the duration of the RFP, to the date of the announcement of the Successful 
Respondent, or the end of the RFP process, the Respondent agrees to keep the RFP strictly 
confidential and not make any public statement to any third party in relation to any aspect 
of the RFP, the RFP process or the award of any Contract without the Buyer’s prior written 
consent.  

2. A Respondent may disclose RFP information to any person described in paragraph 6.17.b. 
but only for the purpose of participating in the RFP. The Respondent must take reasonable 
steps to ensure that such recipients do not disclose Confidential Information to any other 
person or use Confidential Information for any purpose other than responding to the RFP.  

o Costs of participating in the RFP process 

1. Each Respondent will meet its own costs associated with the preparation and presentation 
of its Proposal and any negotiations. 

o Ownership of documents 

1. The RFP and its contents remain the property of the Buyer. All Intellectual Property rights 
in the RFP remain the property of the Buyer or its licensors. The Buyer may request the 
immediate return or destruction of any or all RFP documents and any copies. Respondents 
must comply with any such request in a timely manner. 

2. All documents forming the Proposal will, when delivered to the Buyer, become the 
property of the Buyer. Proposals will not be returned to Respondents at the end of the 
RFP process. 

3. Ownership of Intellectual Property rights in the Proposal remain the property of the 
Respondent or its licensors. However, the Respondent grants to the Buyer a non-exclusive, 
non-transferable, perpetual licence to retain, use, copy and disclose information 
contained in the Proposal for any purpose related to the RFP process.   

o No binding legal relations 

1. Neither the RFP, nor the RFP process, creates a process contract or any legal relationship 
between the Buyer and any Respondent, except in respect of: 

1. the Respondent’s declaration in its Proposal 

2. the Offer Validity Period 

3. the Respondent’s statements, representations and/or warranties in its Proposal and in 
its correspondence and negotiations with the Buyer 

4. the Evaluation Approach to be used by the Buyer to assess Proposals as set out in 
Section 3 and in the RFP-Terms (as varied by Section 1, paragraph 1.6, if applicable)  

5. the standard RFP conditions set out in paragraphs 6.13 to 6.26 

6. any other matters expressly described as binding obligations in Section 1, paragraph 
1.6. 

7. Each exception in paragraph 6.21.a. is subject only to the Buyer’s reserved rights in 
paragraph 6.23.  

8. Except for the legal obligations set out in paragraph 6.21.a. no legal relationship is formed 
between the Buyer and any Respondent unless and until a Contract is entered into 
between those parties. 
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o Elimination 

1. The Buyer may exclude a Respondent from participating in the RFP if the Buyer has 
evidence of any of the following, and is considered by the Buyer to be material to the RFP: 

1. the Respondent has failed to provide all information requested, or in the correct 
format, or materially breached a term or condition of the RFP 

2. the Proposal contains a material error, omission or inaccuracy 

3. the Respondent is in bankruptcy, receivership or liquidation 

4. the Respondent has made a false declaration 

5. there is a serious performance issue in a historic or current contract delivered by the 
Respondent 

6. the Respondent has been convicted of a serious crime or offence 

7. there is professional misconduct or an act or omission on the part of the Respondent 
which adversely reflects on the integrity of the Respondent 

8. the Respondent has failed to pay taxes, duties or other levies 

9. the Respondent represents a threat to national security or the confidentiality of 
sensitive government information 

10. the Respondent is a person or organisation designated as a terrorist by New Zealand 
Police. 

o Buyer’s additional rights 

1. Despite any other provision in the RFP the Buyer may, on giving due notice to 
Respondents:  

1. amend, suspend, cancel and/or re-issue the RFP, or any part of the RFP 

2. make any material change to the RFP (including any change to the timeline, 
Requirements or Evaluation Approach) on the condition that Respondents are given a 
reasonable time within which to respond to the change. 

2. Despite any other provision in the RFP the Buyer may:  

1. accept a late Proposal if it is the Buyer’s fault that it is received late 

2. in exceptional circumstances, accept a late Proposal where it considers that there is 
no material prejudice to other Respondents. The Buyer will not accept a late Proposal 
if it considers that there is risk of collusion on the part of a Respondent, or the 
Respondent may have knowledge of the content of any other Proposal 

3. in exceptional circumstances, answer a question submitted after the Deadline for 
Questions, if applicable 

4. accept or reject any Proposal, or part of a Proposal 

5. accept or reject any non-compliant, non-conforming or alternative Proposal 

6. decide not to accept the lowest priced conforming Proposal unless this is stated as 
the Evaluation Approach 

7. decide not to enter into a Contract with any Respondent 

8. liaise or negotiate with any Respondent without disclosing this to, or doing the same 
with, any other Respondent 

9. provide or withhold from any Respondent information in relation to any question 
arising in relation to the RFP. Information will usually only be withheld if it is deemed 
unnecessary, is commercially sensitive to a Respondent, is inappropriate to supply at 
the time of the request or cannot be released for legal reasons  

10. amend the Proposed Contract at any time, including during negotiations with a 
shortlisted Respondent 
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11. waive irregularities or requirements in or during the RFP process where it considers it 
appropriate and reasonable to do so. 

3. The Buyer may request that a Respondent/s agrees to the Buyer:  

1. selecting any individual element/s of the Requirements that is offered in a Proposal 
and capable of being delivered separately, unless the Proposal specifically states that 
the Proposal, or elements of the Proposal, are to be taken collectively 

2. selecting two or more Respondents to deliver the Requirements as a joint venture or 
consortium. 

o New Zealand law 

1. The laws of New Zealand shall govern the RFP and each Respondent agrees to submit to 
the exclusive jurisdiction of the New Zealand courts in respect of any dispute concerning 
the RFP or the RFP process. 

o Disclaimer 

1. The Buyer will not be liable in contract, tort, equity, or in any other way whatsoever for 
any direct or indirect damage, loss or cost incurred by any Respondent or any other 
person in respect of the RFP process. 

2. Nothing contained or implied in the RFP, or RFP process, or any other communication by 
the Buyer to any Respondent shall be construed as legal, financial or other advice. The 
Buyer has endeavoured to ensure the integrity of such information. However, it has not 
been independently verified and may not be updated. 

3. To the extent that liability cannot be excluded, the maximum aggregate liability of the 
Buyer, its agents and advisors is $1. 

o Precedence 

1. Any conflict or inconsistency in the RFP shall be resolved by giving precedence in the 
following descending order: 

1. Section 1, paragraph 1.6 

2. Section 6 (RFP-Terms) 

3. all other Sections of this RFP document 

4. any additional information or document provided by the Buyer to Respondents 
through the Buyer’s Point of Contact or GETS. 

5. If there is any conflict or inconsistency between information or documents having the 
same level of precedence the later information or document will prevail. 

 

Definitions 
In relation to the RFP the following words and expressions have the meanings described below. 

Advance Notice A notice published by the buyer on GETS in advance of publishing the RFP. An 
Advance Notice alerts the market to a contract opportunity. Where used, an Advance 
Notice forms part of the RFP. 

Business Day Any week day in New Zealand, excluding Saturdays, Sundays, New Zealand (national) 
public holidays and all days from Boxing Day up to and including the day after New 
Year’s Day.  

Buyer The Buyer is the government agency that has issued the RFP with the intent of 
purchasing the goods or services described in the Requirements. The term Buyer 
includes its officers, employees, contractors, consultants, agents and representatives. 
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Competitors Any other business that is in competition with a Respondent either in relation to the 
goods or services sought under the RFP or in general. 

Confidential 
Information 

Information that: 

d. is by its nature confidential 

e. is marked by either the Buyer or a Respondent as ‘confidential’, ‘commercially 
sensitive’, ‘sensitive’, ‘in confidence’, ‘top secret’, ‘secret’, classified’ and/or 
‘restricted’ 

f. is provided by the Buyer, a Respondent, or a third party in confidence 

g. the Buyer or a Respondent knows, or ought to know, is confidential. 

Confidential information does not cover information that is in the public domain 
through no fault of either the Buyer or a Respondent. 

Conflict of Interest A Conflict of Interest arises if a Respondent’s personal or business interests or 
obligations do, could, or be perceived to, conflict with its obligations to the Buyer 
under the RFP or in the provision of the goods or services. It means that the 
Respondent’s independence, objectivity or impartiality can be called into question. A 
Conflict of Interest may be: 

1.7.1 actual: where the conflict currently exists 

1.7.2 potential: where the conflict is about to happen or could happen, or 

1.7.3 perceived: where other people may reasonably think that a person is 
compromised. 

Contract The written Contract/s entered into by the Buyer and Successful Respondent/s for the 
delivery of the Requirements. 

Contract Award 
Notice 

Government Rules of Sourcing, Rule 45 requires a Buyer to publish a Contract Award 
Notice on GETS when it has awarded a contract that is subject to the Rules. 

Deadline for 
Proposals 

The deadline that Proposals are to be delivered or submitted to the Buyer as stated in 
Section 1, paragraph 1.2. 

Deadline for 
Questions 

The deadline for suppliers to submit questions to the Buyer as stated in Section 1, 
paragraph 1.2, if applicable. 

Evaluation Approach The approach used by the Buyer to evaluate Proposals as described in Section 3 and in 
Section 6 (as varied by Section 1, paragraph 1.6, if applicable). 

GETS Government Electronic Tenders Service available at www.gets.govt.nz 

GST The goods and services tax payable in accordance with the New Zealand Goods and 
Services Tax Act 1985. 

Intellectual Property  All intellectual property rights and interests, including copyright, trademarks, designs, 
patents and other proprietary rights, recognised or protected by law. 

Offer Validity Period The period of time when a Proposal (offer) is held open by the Respondent for 
acceptance by the Buyer as stated in Section 1, paragraph 1.6. 

Point of Contact The Buyer and each Respondent are required to appoint a Point of Contact. This is the 
channel to be used for all communications during the RFP process. The Buyer’s Point 
of Contact is identified in Section 1, paragraph 1.3. The Respondent’s Point of Contact 
is identified in its Proposal. 

Price The total amount, including all costs, fees, expenses and charges, to be charged by the 
Successful Respondent for the full delivery of the Requirements. Each Respondent’s 
Proposal must include its Price. 

http://www.gets.govt.nz/
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Proposal The response a Respondent submits in reply to the RFP. It comprises the Response 
Form, the Respondent’s bid, financial and pricing information and all other 
information submitted by a Respondent.   

Proposed Contract The Contract terms and conditions proposed by the Buyer for the delivery of the 
Requirements as described in Section 5. 

RFP Means the Request for Proposal. 

Registration of 
Interest 

A formal request by a Buyer asking potential suppliers to register their interest in a 
procurement. It is the first step in a multi-step tender process. 

Request for 
Proposal (RFP) 

The RFP comprises the Advance Notice (where used), the Registration of Interest 
(where used), this RFP document (including the RFP-Terms) and any other schedule, 
appendix or document attached to this RFP, and any subsequent information 
provided by the Buyer to Respondents through the Buyer’s Point of Contact or GETS.  

RFP-Terms Means the Request for Proposal - Process, Terms and Conditions as described in 
Section 6. 

RFP Process, Terms 
and Conditions   
(shortened to RFP-
Terms) 

The government’s standard process, terms and conditions that apply to RFPs as 
described in Section 6. These may be varied at the time of the release of the RFP by 
the Buyer in Section 1, paragraph 1.6. These may be varied subsequent to the release 
of the RFP by the Buyer on giving notice to Respondents. 

Requirements The goods and/or services described in Section 2 which the Buyer intends to 
purchase. 

Respondent A person, organisation, business or other entity that submits a Proposal in response to 
the RFP. The term Respondent includes its officers, employees, contractors, 
consultants, agents and representatives. The term Respondent differs from a supplier, 
which is any other business in the market place that does not submit a Proposal. 

Response Form The form and declaration prescribed by the Buyer and used by a Respondent to 
respond to the RFP, duly completed and submitted by a Respondent as part of the 
Proposal. 

Successful 
Respondent 

Following the evaluation of Proposals and successful negotiations, the Respondent/s 
who is awarded a Contract/s to deliver all or part of the Requirements. 
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Appendix B  

NEW BETIO HOSPITAL PROJECT INFORMATION  

May 2021 

The information presented in this Appendix provides respondents with an overview of the status of the project as of 

the date of issue and is subject to change. 

1.0  Site Assessment  

1.1 Locality 
The site for the development of the new Betio Hospital is Betio, South Tarawa.  The site was previously used by Dai 

Nippon as a laydown/camp during a construction project.   

  

 

 
Figure 1: Indicative Site Location - New Betio Hospital and South Tarawa Water Treatment Plant 

1.2  Approved Site  
The site for the new Betio Hospital is owned by the Government of Kiribati and will be shared with the South Tarawa 

Water Treatment Plant (STWTP).  There are ongoing discussions between the GoK and their partners to precisely 

mark the boundaries for each of the facilities based on the indicative locations of the facilities shown in Figure 2. 

No demolition of buildings will be required in association with the construction of the hospital.   

At this stage the use of shared services is not anticipated, although discussions are ongoing to determine if benefits 

may be realised from sharing services. 
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Figure 2: Indicative division of site between the new Betio Hospital and STWTP (source: 2021 Betio Hospital 
Concept Design Report)  

 

Figure 3: Photograph of the site looking east  

1.3 Access & Traffic 
Proposed access to the site is from the main road through Betio and will later form public access to the site.  Main 

road access to be maintained at all times during construction. 

 

1.4 Geotechnical  
A geotechnical survey has not been undertaken at this stage of the project due to COVID-19 travel restrictions.  A 

desktop review has been undertaken to assess potential ground conditions at site.  This included review of existing 

information from the island, discussions with the Director Ministry of Infrastructure and Sustainable Energy, and a 

review of information from boreholes drilled at the STWTP site.  The Draft Concept Design has been progressed on 
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the basis of encountering similar conditions to the STWTP site.  The level of geotechnical risk is thought to be 

relatively low.  Test pits and assessment of ground conditions will be undertaken once access to the site is approved, 

which first requires completion of UXO work. 

 

1.5 Utilities 
Preliminary discussions with the Public Utilities Board (PUB) indicated that: 

• PUB will install a high voltage transformer for the water treatment plant 

• The current preference is for a separate transformer to be provided for the new Betio Hospital.  Details on 

transformer size/specification and timing require further investigation. 

• Fibre optics – TBC.  Kiribati does not currently have a fibre optic connection; however, the ongoing Kiribati 

Connectivity Project seeks to rectify this. 

• Water – TBC  

• Wastewater – TBC  

• Site services require further assessment to ensure sufficient capacity.   

 

1.6 Unexploded Ordinance (UXO) 
The Battle of Tarawa was fought on 20-23 November 1943, the first American offensive in the central Pacific region.  

Nearly 6,400 Japanese, Koreans, and Americans died in the fighting, mostly on and around Betio.  Green Beach was 

taken by the United States Marine Corps on 21 November.  As a result of this conflict, Unexploded Ordinance (UXO) is 

a public concern as several UXO have been found buried underground in several locations in Betio.  It is possible the 

site of the hospital development in Betio has remains buried under the surface or some sort of remnants of the battle.  

A baseline survey to screen for such items will be conducted prior to the Contractor obtaining possession of site.   

 

2.0  Project and Design Context 
2.1 Partnership 
The Governments of Kiribati and New Zealand are project sponsors and have agreed to work in partnership with a 

‘best-for-project’ approach.  All service providers and their subcontractors engaged under the project must 

consistently reflect this spirit of partnership.  The Project Governance aspects are described in a separate Appendix. 
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3   User Requirements 
 

3.1  Design Brief  
The draft Functional Brief provides details of the user requirements, relationships between Functional Areas and 

schedule of accommodation.  The indicative Concept Design that has been developed to date is provided below and 

shows the proposed first stage (purple) and potential extension (blue): 

 

  
3.2 Car parking  

 

Carparking will be provided at ground level only and is to provide the following number of parking spaces:  

• Hospital staff – minimum 10 cars  

• Separate public parking area is to be provided – minimum 20 cars 

  

3.3 Site Security Requirements 
During construction, the Contractor shall secure the site to ensure unauthorised persons are unable to access the 

site after hours and during periods of non-construction activity e.g.  inclement weather or similar events.   

Operational Security requirements will be considered in detail during the design process to ensure the wellbeing of 

patients and staff.  Refer to Paragraph 4.5 for additional information. 

 

3.4 Landscaping Requirements 
Landscaping requirements are to be confirmed and may form part of the Construction Contract.   

 

3.5       Furniture, Fitments and Equipment  
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A key element of healthcare projects is the coordination of supply and installation of FF&E (Fittings, Fixtures and & 

Equipment), as these are essential to achieve a fully functional facility.  At this point in time, the project FF&E 

elements are classified in three basic categories, based on their procurement and installation: 

Items Group 1 

All those elements that will supplied and installed by the main contractor as part of the building works.  This will 

include some specialized medical equipment, medical lighting, built in joinery, and anything that is not a loose piece 

or “plug and play” element.   

Items Group 2 

Those elements that will be supplied by third parties, but installed by the building contractor to ensure all the 

warranties related to installation and building work are kept.  This may include Transfer FF&E elements from an 

existing facility. 

Items Group 3 

All loose furniture and elements that do not require installation by a professional.  These elements will be provided 

by third parties, although a detailed list of FFE items will be developed during the next phase of design.  At this stage 

it is considered that, based on the description above, the project scope includes the supply of all the FF&E elements 

from Group 1, and the installation of all the elements from Group 1 and 2.  The supply of any elements from Group 3 

are excluded from the scope, and current budget of this project at this point.   

 

4  Design Standards and Principles 
 

4.1 General Design 
The design will follow the Kiribati National Building Code with utilisation of Australian and New Zealand standards 

and codes as a guide to justify technical solutions to achieve Performance Solutions. 

The design will also reflect international best practise including the use of Australia and New Zealand (AS/NZS) 

standards including AS/NZS 1170, Structural Design Actions, and Section B of the national Building Code of Kiribati. 

The project will also adhere to New Zealand’s Health and Safety at Work Act 2015 (HSWA) and all health and safety 

legislation specific to Kiribati.   

The project planning will need to adhere to local GoK requirements.  In particular the buildings will be designed to 

be:  

• Reflective of Kiribati culture and traditions 

• Functional and cost effective 

• Accessible to people with disabilities wherever this is practicable 

• Flexible and adaptable 

• Provide potential for future expansion. 

 

4.2 Design Principles 
The Design Principles were established during the Masterplan phase of works and although these may be developed 

during the Concept Design phase, they will follow a similar philosophy.  These principles include: 

a) Appropriate for the Kiribati environment 

i. The overall design, features and materials must be able to sustain the Kiribati environment. 

ii. The design recognizes social and community resilience, energy grid resilience, and corporate 

responsibility that adds sustainability and resilience value, to ensure Betio Hospital can continue to 

operate under the most severe of climate circumstances. 
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b) Meaningful functional relationships 

i. Provide meaningful functional relationships among the clinical services to enhance efficient operations, 

workflows, and staffing arrangements 

ii. Provide separation of: 

- inpatient and outpatient services 

- clean and dirty flows of materials, waste and patients 

- staff areas from public areas. 

iii. Provide an efficient arrangement of accommodation across the Facility that enables unencumbered and 

timely patient flows. 

 

c) Improved, safe and effective waste management 

 

d) Improve infection prevention and control 

i. Provide adequate hand-washing facilities close to the point of care 

 

e) Universal design 

i. Universal design can be confused with accessible design or design for the disabled.   

Accessible design is often prescriptive in style, in contrast to universally designed features that are 

generally unnoticeable, flexible and offer choice so that people can best decide how to interact with 

their environment. 

ii. They are a combination of body awareness (Body fit, Comfort, Awareness and Understanding) and 

wellbeing goals (Social integration, Personalization and Cultural Appropriateness). 

- Body Fit - Accommodating a wide a range of body sizes and abilities 

- Comfort - Keeping demands within desirable limits of body function 

- Awareness - Ensuring critical information for use is easily perceived 

- Understanding - Making methods of operation and use intuitive, clear and unambiguous 

- Wellness - Contributing to health promotion, avoidance of disease and prevention of injury 

- Social Integration - Treating all groups with dignity and respect 

- Personalisation - Incorporating opportunities for choice and the expression of individual preferences 

- Cultural Appropriateness - Respecting and reinforcing cultural and the social and environmental 

context of any design project. 

 

4.3 Climate Impact 
The hospital is to be designed to minimise impact of future sea level rise on the structural integrity and function of 

the hospital.  The primary measure is to raise the finished floor level (FFL) some 600mm above ground level. 

 

4.4 Sustainability 
The building will be maintained by the Government of Kiribati after handover.  The building will be designed to 

respond to established environmental conditions and in particular ensure that: building structure and fabric, 

building services, energy use, and operation and maintenance, are durable, cost effective and sustainable for the 

Government of Kiribati.   

Equipment, fixtures and technology must be selected to be low maintenance and easily operated with readily 

available replacement parts.  This will minimise the recurrent operating costs and the requirement for specialised 

training and maintenance personnel.  Suppliers should give consideration of how local skills can be developed during 

the project to support this aim. 

The building designs will consider appropriate green features that aim to reduce operating costs such as passive 

cooling, the use of renewable energy sources and rainwater harvesting. 
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4.5  Security 
Security and access control will form a key aspect of the design of the facility.  The design will take into account 

cultural differences and social issues that can potentially impact the secure operation of a medical facility.  The 

design will consider options such as: 

• Conventional key locks 

• Restricted areas 

• CCTV coverage with recording facilities (subject to a more detailed assessment of internal and external risks). 

 

4.6 Environmental Impact 
MFAT and GoK Environmental Management guidelines and safeguards will be adopted for use with the project. 

An Environmental, and Social Impact Assessment is being prepared and the Contractor shall implement the 

requirements with the associated Environmental and Social Management Plan. 

 

4.7   Other Design Requirements 

The ECI support to the design service is to be provided while considering the on-island maintenance and emergency 

management capabilities e.g.  firefighting capacity, maintenance contractor experience and capabilities. 

For Clause A3 of the NZ Building Code, initial expectations for the required level of seismic performance for the New 

Betio Hospital is importance level 4 (IL4). 

 

5. Drawings / Schedule of Accom  
The Draft Concept Design Document is included as an attachment to this RFP document and includes the: 

1. Current Concept layout for the new Betio Hospital Stage 1 and 2 

2. Current Schedule of Accommodation 

3. Draft Concept Design Brief 
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Date: 

CONTRACT AGREEMENT 

CONTRACT FOR:  The early contractor involvement services for the construction of New 

Betio Hospital in Betio, South Tarawa, Kiribati. 

CONTRACT NUMBER [INSERT] 

PARTIES 

Ministry of Foreign Affairs and Trade (Principal) 

[                                ] (Contractor) 

BACKGROUND 

A The Principal requires early contractor involvement services to be performed in relation 

to the design and construction of the new Betio Hospital in South Tarawa, Kiribati (all 

or any of these services the Project).  The Contract Works form part of the Project. 

B The Principal has selected the Contractor as its preferred contractor for the Contract 

Works. 

C The Principal wishes to engage the Contractor to provide early contractor involvement 

services including expertise to inform cost, buildability, procurement, logistics 

planning, construction planning, programming, and risk management advice.  

D Under this Agreement the Contractor is required to provide a Pricing Proposal for the 

Construction Contract for the Principal’s consideration. 

E The Principal and the Contractor wish to record the basis on which the Contractor will 

provide the early contractor involvement services and Pricing Proposal and, 

accordingly, have entered into this Agreement. 

IT IS AGREED as follows: 

1 The Contractor agrees to perform the Services in accordance with the Agreement. 

2 The Principal will pay the Contractor for performing the Services at the times and in 

the manner provided in the Agreement. 

3 The following documents comprise the Agreement: 

(a) this Contract Agreement; 

(b) the annexed Conditions of Contract; and 

(c) the annexed Schedules. 

4 In the event of any conflict or inconsistency between any of the documents listed in 

paragraph 3 above, the document appearing higher in the list will prevail over a 

document appearing lower in the list. 

5 The address details of the Parties for notices for the purposes of clause 20.1 are: 
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To the Principal: 

Physical address: 195 Lambton Quay 

Postal address: Wellington 6011 

Email:  [insert] 

Attention:  [insert] 

 

To the Contractor:  

Physical address: [insert] 

Postal address:   [insert] 

Email:    [insert] 

Attention:    [insert] 

 
  



D
R
A
F
T 

Early Contractor Involvement Agreement Page 3 

 
File Reference: WPG-0102517 

CONDITIONS OF CONTRACT 

1 DEFINITIONS AND INTERPRETATION 

1.1 Definitions 

In the Agreement: 

Agreement means this Agreement which is comprised of the documents listed in 

paragraph 3 of the Contract Agreement. 

Charges means the total amount payable by the Principal to the Contractor for 

provision of the Services in accordance with this Agreement (including the Fees, 

Expenses, Per Diems and Allowances provided for in Schedule 4). 

Claim means any claim, proceeding, action, cause of action, demand or suit (including 

by way of contribution or indemnity, loss of profit, loss of opportunity, or any other 

financial or economic type cost, expense, loss or damage) made: 

(i) under or in connection with the Agreement; 

(ii) at law; and/or 

(iii) for specific performance, restitution, quantum meruit, quantum valebat, 

payment of money (including damages), an extension of time and/or any other 

form of relief. 

Commencement Date means the date of the Contract Agreement.   

Confidential Information means any thing or document which one Party provides to the 

other Party and any matter concerned with, or arising out of, this Agreement, the 

Project, the Principal or the Principal’s Nominee which is disclosed to or learnt by the 

Contractor.  

Construction Contract means the construction contract for the Contract Works annexed 

in Schedule 5. 

Contract Agreement means the Contract Agreement to which these Conditions of 

Contract are annexed. 

Contract Price means the price for the Contract Works agreed by the Parties under the 

Agreement. 

Contractor has the meaning given to it in the Contract Agreement. 

Contractor’s Representative means the contractor’s representative set out in 

Schedule 1 (details set out at paragraph 5 of the Contract Agreement), or such other 

person who is appointed and approved as provided in clause 6.3.   

Contract Works has the meaning given to it in the Construction Contract. 

Extraordinary Event means an event that is beyond the reasonable control of the Party 

immediately affected by the event. An Extraordinary Event does not include any risk or 

event that the Party claiming could have prevented or overcome by taking reasonable 

care. Examples include: 
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(a) acts of God, lightning strikes, earthquakes, tsunamis, volcanic eruptions, floods, 

storms, explosions, fires, pandemics and any natural disaster; 

(b) acts of war (whether declared or not), invasion, actions of foreign enemies, 

military mobilisation, requisition or embargo; 

(c) acts of public enemies, terrorism, riots, civil commotion, malicious damage, 

sabotage, rebellion, insurrection, revolution or military usurped power or civil 

war; and 

(d) contamination by radioactivity from nuclear substances or germ warfare or any 

other such hazardous properties. 

Fee has the meaning given to it in Schedule 4. 

Good Industry Practice means the exercise of all reasonable due skill, care and 

diligence as would be applied by a competent professional experienced in the provision 

of services similar to the Services. 

GST means goods and services tax charged in accordance with the Goods and Services 

Tax Act 1985 (New Zealand). 

Health and Safety Acknowledgement Form means the health and safety 

acknowledgment form attached at Schedule 11. 

Hold Point means the hold point at end of each stage described in Schedule 2. The 

Principal may decide, in its absolute discretion: 

(a) to, or not to, proceed; 

(b) to delay proceeding to the next stage or phase and to proceed with it later; 

(c) to defer a decision on any one or more of the above.  

Insolvency Event means, in respect of the applicable entity, that entity: 

(a) being placed into bankruptcy, liquidation, administration, receivership or 

statutory management or having an official assignee, liquidator, receiver, 

trustee, manager, administrator, statutory manager or similar appointed in 

respect of it or all or any of its business or property; 

(b) being unable, or presumed by law to be unable, to pay its debts as they fall due; 

(c) entering into an assignment for the benefit of or entering into or making any 

arrangement or composition with, its creditors; 

(d) being subject to a resolution or any proceeding for the winding up or liquidation 

of that entity (whether on a voluntary or involuntary basis) other than for a 

bona fide solvent reconstruction and other than where such resolution or 

proceeding is formally discharged or dismissed in full within 10 Working Days of 

the initiation thereof; or 

(e) being subject to any event which is analogous to any of the events listed in 

paragraphs (a) to (c). 



D
R
A
F
T 

Early Contractor Involvement Agreement Page 5 

 
File Reference: WPG-0102517 

Key Personnel means the key personnel for their corresponding functions stated in 

Schedule 4. 

Long Lead Items has the meaning given to it in clause 22.1. 

Materials has the meaning given to it in clause 14.1. 

P&G Specifications has the meaning given to it in the Construction Contract.   

Party means either the Principal or the Contractor, as the case may be, and Parties 

means both of them. 

Pricing Proposal has the meaning given to it in clause 12.2, but shall also include any 

pricing proposal(s) submitted under clause 12.3 or anywhere else specified. 

Principal has the meaning given to it in the Contract Agreement. 

Principal's Material means all documentation and other information provided or 

produced by or on behalf of the Principal relating to the Contract Works for the Project, 

and includes the Principal’s Requirements. 

Principal’s Nominee means the Government of the Republic of Kiribati, its agencies and 

any relevant authority established by the Government of the Republic of Kiribati.   

Principal's Project Team means the Principal's design and project management team, 

quantity surveyor including the Principal's Representative, and their respective agents 

and employees, but excluding the Contractor. 

Principal's Representative means the person named as such in Schedule 1, or such 

other person as may be appointed by the Principal in substitution from time to time. 

Principal’s Requirements means all of the Principal's requirements for the Contract 

Works as they are developed and adopted by the Principal during the Term and then 

carried forward to constitute the Principal’s Requirements for the Construction 

Contract. 

Prior Works has the meaning given to it in clause 22.3 

Project has the meaning given to it in Recital A of the Contract Agreement. 

Services means the services set out in Schedule 2 together with all other services, 

work, responsibilities and obligations to be performed by the Contractor under the 

Agreement. 

Site means the site identified in Schedule 1. 

Tender means the tender submitted by the Contractor to the Principal in response to 

the Principal’s request for tender in respect of this Agreement, the services, the 

Contract Works, and the Construction Contract, and includes a reference to the tender 

as relevant to any one or more of those things. 

Term means the term of the Agreement as set out in Schedule 1, as may be extended 

in accordance with clauses 4.2, 4.3 or 15.5 but subject to clause 13.3. 
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Working Day means any calendar day other than a Saturday, Sunday or public holiday 

in New Zealand. 

1.2 Interpretation 

In this Agreement, unless the context requires otherwise: 

(a) a reference to a clause or a schedule is a reference to a clause of or a schedule 

to this Agreement; 

(b) words importing one gender include the other genders; 

(c) words importing the singular include the plural and vice versa; 

(d) the words “includes” or “including” do not imply any limitation; 

(e) references to a party includes references to that party’s: 

(f) successors and permitted assigns; and 

(g) employees, contractors, subcontractors, agents, representatives and invitees; 

(h) any schedules to this Agreement have the same effect as if set out in the main 

body of this Agreement; 

(i) headings are for ease of reference only; 

(j) derivations of a defined term have similar meanings to the defined term; 

(k) any provision to be performed by two or more persons binds those persons 

jointly and severally; 

(l) a reference to a statute or regulation includes all amendments to that statute or 

regulation and any substitute statute or regulation; 

(m) a reference to a statute includes all regulations, bylaws, orders, notices and 

other instruments made under that statute; 

(n) a “person” includes any individual, company, corporation, firm, partnership, joint 

venture, association, organisation, trust, estate, government, agency of state, 

municipal authority or statutory body, whether or not having separate legal 

identity; 

(o) a prohibition against doing any thing also includes a reference not to permit, 

suffer or cause that thing to be done; and 

(p) all words and phrases used in this Agreement have the meanings given to them 

in Schedule.   

2 PRINCIPLES GOVERNING THE RELATIONSHIP 

The Principal and the Contractor will adopt the partnering concept that recognises and 

includes the following principles: 

(a) the establishment of a robust and constructive relationship; 
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(b) openness, promptness, consistency and reasonableness in all dealings and 

communications. 

3 APPOINTMENT AND GENERAL OBLIGATIONS OF THE CONTRACTOR 

3.1 The Principal appoints the Contractor, and the Contractor accepts the appointment: 

(a) to provide the Services for the Principal during the Term; and 

(b) as preferred contractor for the Contract Works, 

(c) upon and subject to the terms and conditions of the Agreement. 

3.2 The Contractor must: 

(a) perform the Services: 

(i) in accordance with the Agreement and Good Industry Practice; 

(ii) with due diligence and expedition and without delay; and 

(iii) in accordance with any reasonable directions and instructions from the 

Principal’s Representative; 

(b) utilise the services of appropriately skilled, qualified and experienced persons 

who are, if required by law, registered to carry out the relevant Services; 

(c) keep the Principal’s Representative fully and regularly informed about all matters 

affecting and relating to the performance of the Services, including notifying the 

Principal’s Representative within 5 Working Days after the first occurrence of an 

event or circumstance that may: 

(iv) delay or potentially delay the performance of the Services; or 

(v) entitle the Contractor to additional payment or compensation under the 

Agreement, and  

take all steps reasonably necessary to minimise the effect of any such delay and 

to minimise the amount of any additional payment or compensation, and comply 

with all reasonable instructions of the Principal in respect of the same; 

(d) obtain any consents, authorisations or licences required to perform the Services; 

and 

(e) perform the Services in accordance with the requirements of each relevant 

authority and all laws and consents. 

4 TERM 

4.1 The Term commences on the Commencement Date, subject to any extension under 

clause 4.2, 4.3 and/or 15.5 but subject to clause 13.3. 

4.2 The Principal may, at its sole and absolute discretion, extend the Term to a later date 

by giving written notice to the Contractor.  Except as follows, the terms and conditions 

of this Agreement will apply to the extended Term.  During the extended Term: 
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(a) The Fee referred to in (a) of Schedule 4 will apply for Services the 

Milestone/s/Deliverables (as set out in Schedule 4) for which fall in the extended 

Term; 

(b) The Fee referred to in (b) of Schedule 4 will apply for Services of a kind to which 

(b) applies in so far as they are provided or delivered in the extended Term; 

(c) The aggregate of (i) any Fee of a kind referred to in (a) of Schedule 4 paid or 

payable for Services provided or delivered during the Term, and (ii) any Fee paid 

or payable under (a) above during the extended Term must not exceed the 

amount of the fee specified in (a) of Schedule 4; 

(d) The Contractor will be entitled to charge for any expenses which it actually, 

reasonably and necessarily incurs in connection with the Services it provides 

during the extended Term, provided that if an individual expense is likely to 

exceed NZD500.00, or the total of the expenses charged during the extended 

Term (together with a proposed expense) is likely to exceed, or has exceeded, 

NZD5,000.00, the Contractor must obtain the Principal’s prior written approval 

of the expense before incurring or charging for it; and 

(e) (unless otherwise agreed by the Parties) the Contractor shall invoice for the Fee 

on the revised milestone date. Additional Services and expenses calculated as 

provided in (b) and (d) must be invoiced monthly in arrear. 

4.3 Subject to clauses 4.2, 13.3 and 15.5, any other extension to the Term must be 

agreed in writing by the Parties.  Unless otherwise agreed by the parties, the terms 

and conditions of this Agreement will apply to such extended term. 

5 TIMETABLE 

5.1 The Principal's high level indicative timetable for the Project is set out in Schedule 3.  

All dates and timeframes shown in Schedule 3 are indicative and are subject to 

adjustment from time to time at the discretion of the Principal. 

5.2 The Contractor will perform the Services: 

(a) to achieve the target dates set out in Schedule 3 (as may be adjusted by the 

Principal under clause 5.1); and  

(b) to achieve the milestones set out in Schedule 4. 

6 REPRESENTATIVES AND KEY PERSONNEL  

6.1 The Principal’s Representative is the Principal’s appointed representative for the 

Project.  The Principal’s Representative will, for the Principal, issue all instructions and 

directions to the Contractor under this Agreement. 

6.2 The Contractor must only act on instructions and direction from the Principal’s 

Representative and is not entitled to act on any instruction or direction from any Party 

including any other representative or employee of the Principal. 

6.3 The Contractor’s Representative will have authority to act for the Contractor for the 

purposes of the Agreement.  The Contractor shall not change or replace the 
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Contractor’s Representative without the prior written consent of the Principal such 

consent not to be unreasonably withheld or delayed. 

6.4 If, in the Principal’s sole opinion, a Key Personnel: 

(a) is materially not performing in accordance with the terms of this Agreement, the 

Principal’s Representative may, by written notice to the Contractor, require the 

Contractor to ensure that the Key Personnel performs the relevant obligations 

within 10 Working Days, failing which the Principal’s Representative may, by 

notice to the Contractor, require the Contractor to remove that Key Personnel; 

or 

(b) is a material threat to the health, safety or security of the personnel or property 

of the Principal or Principal’s Nominee; or  

(c) has breached security or confidentiality requirements under this Agreement; or  

(d) has breached Principal’s Technical Advisors’ Code of Conduct (as referred to in 

clause 29),  

the Principal’s Representative may, by written notice to the Contractor, require the 

Contractor to remove that Key Personnel, and the Contractor will ensure the 

immediate removal of that Key Personnel. 

7 OBJECTIVES 

Without limiting the Services, the Contractor acknowledges that the Principal’s primary 

objectives in entering into this Agreement with the Contractor include the objectives 

set out in Schedule 2.  The Contractor must perform the Services and its obligations 

under this Agreement having regard to the Principal’s objectives set out in Schedule 2. 

8 PRINCIPAL'S RESPONSIBILITIES 

8.1 The Contractor may request the Principal in writing to provide information in 

connection with the Contractor’s performance of the Services.  Following such a 

request, the Principal may (in its sole discretion) provide to the Contractor within a 

reasonable time, such information as the Contractor may reasonably require from time 

to time for the performance of the Services, provided that such information is readily 

in the possession of the Principal and subject to any relevant confidentiality, security 

or other considerations. 

8.2 The Principal must use its best endeavours to cooperate and ensure that its 

consultants (as reasonably necessary) cooperate in the performance of the Services 

and do all things reasonably necessary to achieve the objectives of this Agreement 

including, but not limited to the Principal’s objectives set out in Schedule 2. 

9 FEE AND PAYMENT FOR THE SERVICES 

9.1 In consideration of the Contractor performing the Services and responsibilities under 

this Agreement the Principal must pay to the Contractor the Fee.  If the Term is 

extended under clause 4.2 then the Principal must pay the Contractor fees and for 

expenses calculated as set out in that clause.  
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Charges and invoicing 

9.2 The Contractor must provide valid and accurate tax invoices for all Charges on the 

dates or at the times specified in Schedule 4 (including all supporting documentation 

as may be reasonably required by the Principal). The Principal has no obligation to pay 

the Charges set out on an invoice that is not a valid tax invoice.  A valid tax invoice 

must: 

(a) contain the Contractor's bank account details; 

(b) clearly show all GST due; 

(c) be in the currency stated in Schedule 4; 

(d) be clearly marked ‘Tax Invoice’; 

(e) contain the Contractor 's name, address, and GST number if the Contractor is 

registered for GST; 

(f) contain the Principal’s name and address and be marked for the attention of the 

Principal’s Contract Manager or such other person stated in Schedule 1; 

(g) state the date the invoice was issued; 

(h) reference Work Package Number; 

(i) state the Charges due, calculated correctly;  

(j) if relevant to the manner in which Fees are calculated, provide a description of 

the Services supplied, including the amount of time spent in the delivery of the 

Services; and 

(k) be supported by receipts (or GST receipts where applicable) if Expenses are 

claimed and any other verifying documentation reasonably requested by the 

Principal.  

9.3 The Principal will pay the Contractor within 20 Working Days of receipt of an accurate 

and valid tax invoice, subject to the terms and conditions of this Agreement. 

9.4 The Principal may deduct from any payment of the Charges an amount that reflects 

the diminished value of the Services: 

(a) if the Contractor fails to deliver the Services or to achieve a relevant milestone 

stated in Schedule 4, or any milestone applicable to an extended Term, to the 

Principal’s sole satisfaction in accordance with this Agreement; 

(b) to match any reduction in the level of Services where the Contractor has notified 

the Principal of an Extraordinary Event; 

(c) where the Contractor has consistently failed to actively and positively participate 

and engage in communications and/or meetings with the Principal, or fails to 

take direction from the Principal; and 

(d) where the Contractor submits a report that does not conform with the 

requirements of this Agreement.   



D
R
A
F
T 

Early Contractor Involvement Agreement Page 11 

 
File Reference: WPG-0102517 

9.5 If the Principal disputes a valid tax invoice or any part of a valid tax invoice, the 

Principal will notify the Contractor as soon as is reasonably practical. The Principal will 

pay any portion of the tax invoice that is not in dispute on receipt of an amended tax 

invoice and credit note. The Principal may withhold payment of the disputed portion 

until the dispute is resolved.  

9.6 The Contractor, as between the Contractor and Principal, assumes responsibility for, is 

liable for payment of, and warrants that it will pay, or ensure the payment of, all 

taxes, levies, duties, withholdings and other imposts of every kind and nature 

whatsoever assessed on the Contractor, any subcontractors, or their employees or 

agents in relation to the Services, or as otherwise may be assessed as a consequence 

of the performance of the Services. 

9.7 The Principal may make (in addition to any other set-offs, deductions or withholdings 

permitted by the Agreement) any deductions or withholdings from any payments to 

the Contractor to the extent that it is required to do so by law.  The Principal will not 

be liable for grossing-up payments to the Contractor in respect of any such deductions 

or withholdings. 

9.8 A payment by the Principal under this Agreement is not evidence of: 

(a) the Contractor’s satisfactory performance of its obligations under this 

Agreement; 

(b) acceptance of the Services by the Principal; or 

(c) an admission of liability.   

9.9 If, for any reason, the Principal makes an overpayment to the Contractor for all or part 

of the Services, the Principal may notify the Contractor in writing of the Principal’s 

intention to set off the amount of the overpayment against any amount the Principal 

owes the Contractor for the relevant Services or part of the Services under the 

Agreement or any other contract the Principal has with the Contractor.  If there is no 

amount owed by the Principal, then the Contractor will refund to the Principal the 

amount paid in excess within 10 Working Days of the Contractor’s request for a 

refund. 

9.11 During the initial Term the Contractor shall invoice for its Charges upon the 

achievement of the milestones set out in Schedule 4, provided that such invoices must 

not be rendered more often than monthly in arrear.  During an extended Term the 

Contractor shall invoice for its Charges in accordance with clause 4.2 (d).  

10 VARIATIONS 

10.1 The Principal’s Representative may, at any time and from time to time, notify the 

Contractor in writing of any proposal to alter, amend, omit, add to or otherwise vary 

any of the Services (a Variation Request). 

10.2 Unless otherwise agreed between the Parties at the time, within 10 Working Days (or 

such longer period as reasonably agreed between the Principal and the Contractor) 

after receipt of notification under clause 10.1, the Contractor must notify the Principal 

in writing of: 
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(a) the effect (if any) the proposed variation would have on the timely performance 

by the Contractor of the Services; and 

(b) the cost of the proposed variation (if any). 

10.3 Following receipt of the notice from the Contractor under clause 10.2, the Principal 

may within 20 Working Days (or such longer period as reasonably required by the 

Principal): 

(a) give direction to the Contractor to carry out the varied services on the terms set 

out in the Contractor’s notice or those other terms agreed between the Principal 

and the Contractor.  The Services, the Charges and the dates and timeframes in 

Schedule 4 will be deemed to have been adjusted accordingly; or 

(b) advise the Contractor not to proceed. 

10.4 In the absence of a direction from the Principal’s Representative under clause 10.3(a) 

or other written agreement between the Parties at the time, the Contractor must not 

carry out the proposed variation and is not entitled to any payment for preliminary or 

pricing work in respect of that proposed variation. 

10.5 If the Contractor believes that any Variation Request, either then or later: 

(a) requires an addition to or deduction from any Charge or the Total Contract Price, 

an alteration to the milestones, deliverables, reporting (as set out in Schedule 4) 

or other schedules or timeframes; or 

(b) prejudices the Contractor’s ability to meet any of its obligations under this 

Contract,  

then the Contractor shall, as soon as reasonably practicable, advise the Principal in 

writing to that effect. If the Principal confirms its Variation Request in writing, the 

Services, Charges and Total Contract (as defined in Schedule 4) Contractor obligations 

shall be modified to the extent agreed between the Parties.  Until the Principal so 

confirms its Variation Request, it shall be deemed not to have been given.  

11 PRINCIPAL’S REQUIREMENTS 

11.1 The Contractor is required to keep itself informed of all developments to the Principal’s 

Requirements from time to time, noting that the intent is for these to form part of the 

Construction Contract that may be entered into by the Parties. 

11.2 The Contractor must immediately notify the Principal's Representative if it becomes 

aware of: 

(a) any gaps, omissions, clashes, errors, coordination issues or oversights in the 

Principal’s Requirements; or 

(b) any conflict between the Principal’s Requirements and any Materials produced or 

prepared by or for (including by any subcontractor) the Contractor. 

12 COST ESTIMATES AND PRICING PROPOSAL 
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12.1 The Contractor will contribute to the preparation of cost estimates at Concept Design, 

Preliminary through Developed Design stages in accordance with, or as provided by, 

Schedule 2 by the dates specified in Schedule 3.  

12.2 The Contractor must submit its proposed Contract Price for the Contract Works, along 

with its detailed programme and management plans in accordance with, or as provided 

by, Schedule 2 (the Pricing Proposal). Each Pricing Proposal shall be submitted by 

the dates specified in Schedule 3. The Contractor must (subject to any amended or 

alternative requirements that the Principal may agree with the Contractor in writing) 

ensure that: 

(a) its allowance for all preliminary and general costs (“On-site Overheads” as 

defined in the Construction Contract) for the performance and delivery of the 

Contract Works does not exceed a cap of X%[figure to be inserted from the 

Tender] and X%[ [figure to be inserted from the Tender] respectively; 

(b) its allowance for off-site overheads and profit (“Off- site Overheads and profit” 

as defined in the Construction Contract) for the performance and delivery of the 

Contract Works does not exceed a cap of X%[figure to be inserted from the 

Tender] and [figure to be inserted from the Tender] respectively; 

(c) the percentage for margin applied to subcontractor trade costs for the purposes 

of calculating the Pricing Proposal does not exceed X% [figure to be inserted 

from the Tender] percent of such costs; 

(d) its allowance for a Working Day Rate (“Working Day rate” as defined in the 

Construction Contract) does not exceed $X [figure to be inserted from the 

Tender]; 

(e) other pricing does not exceed the pricing information provided by the Contractor 

in the Tender and set out in Schedule 7 (which includes the Contractor ensuring 

any subcontractor supplier and all other pricing remains firm at all times and 

does not go above the pricing in Schedule 7);  

(f) the proposed Contract Price for the Contract Works is broken down as 

reasonably required by the Principal; and 

(g) any other information relevant to the Contract Price for the Contract Works is 

also included. 

12.3 The Principal’s Representative may, at any time and from time to time during the 

Term, direct the Contractor to submit a Pricing Proposal for the Contract Works.  The 

Contractor must submit a Pricing Proposal within 15 Working Days (or such longer 

period as may be agreed by the Parties) from the date of any such direction, and in 

doing so comply with the requirements set out in clauses 12.1(a) to 12.1(g). 

12.4 Each Pricing Proposal must remain open for acceptance by the Principal for at least 3 

calendar months from the date it is submitted. Any negotiation of the Pricing Proposal 

does not constitute rejection by the Principal of the Pricing Proposal. 

13 FORMATION OF THE CONSTRUCTION CONTRACT 

13.1 Subject to: 
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(a) the Principal deciding, in its absolute discretion, to proceed with the Project in 

the form, in the way and by the means described in the Pricing Proposal; 

(b) the Principal being satisfied with the performance of the Contractor under the 

Agreement; 

(c) a Contract Price being agreed by the Parties for the Contract Works, and the 

Principal being satisfied with all other aspects of the Pricing Proposal for the 

Contract Works; and 

(d) such approvals or ratifications required by the Principal being given or obtained 

(no representation is made and nor may it ever be assumed that any such 

approval or ratification will be given), 

the Principal may, by notice in writing to the Contractor, award a Construction 

Contract to the Contractor upon, and subject to, the terms and conditions in Schedule 

5, completed consistently with the agreed Pricing Proposal and otherwise consistently 

with the Agreement. 

Notwithstanding any such award, no contract or other legal relationship shall exist 

between the Contractor and the Principal in relation to the Contract Works until the 

Construction Contract is executed by both parties.   

Clause 16.2 (c) will apply if the Contractor has not validly and unconditionally 

executed the Construction Contract by the date which is 15 Business Days after (and 

including) the date of the Principal’s award notice. 

The Parties shall bear their own costs in respect of the negotiation, finalisation and 

execution of the Construction Contract. 

13.2 The Contractor acknowledges that the Principal may elect (in its sole discretion) to:  

(a) award a Construction Contract for the Contract Works; or  

(b) to not award such contract to the Contractor. 

13.3 This Agreement shall be automatically terminated (subject to any undischarged 

obligation of a Party as at the date of deemed termination) when the Construction 

Contract has been signed by both Parties. The signed Construction Contract shall 

become the entire agreement between the Parties and the terms and conditions of this 

Agreement shall, unless replicated or incorporated in part or in whole in the 

Construction Contract, be superseded. 

13.4 The Contractor acknowledges and agrees that: 

(a) it cannot rely on or assume that it will be awarded the Construction Contract; 

and 

(b) it is not entitled to make any Claim against the Principal arising out of or in 

connection with the Principal: 

(i) not proceeding to the construction phases of the Project;  

(ii) not awarding the Construction Contract to the Contractor;  
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(iii) awarding a construction contract in connection with the Project to any 

other person or entity. 

14 INTELLECTUAL PROPERTY 

14.1 All drawings, reports, software, results, studies, calculations, data and other 

documents or information (whether in physical or electronic form) (separately and 

together Materials) produced or prepared by or for the Contractor for and in the 

course of or as a result of the performance of Services, will be the exclusive property 

of the Principal and the Principal’s Nominee when created.  The Contractor will not use 

any such Materials for any purpose other than performance of the Services. 

14.2 Subject to clause 14.3: 

(a) all drawings, reports, software, results, studies, calculations, data and other 

documents or information (whether in physical or electronic form) used by the 

Contractor or any of its subcontractors in respect of the Services that are not 

produced or prepared by or for the Contractor in the course of or as a result of 

performance of the Services (separately and together Other Materials), will 

remain the property of the Contractor and/or its subcontractor (as the case may 

be); and 

(b) the Contractor hereby grants to the Principal and the Principal’s Nominee an 

irrevocable, perpetual, unconditional, non-exclusive, transferable, royalty-free 

licence and right to study, copy, adapt, transfer, sub-licence and use all such 

Other Materials for any use or purpose whatever, including the Contract Works 

and the Project. 

14.3 The Contractor will secure all necessary licenses and other rights, agreements, 

acknowledgements and the like from its subcontractors and any other persons in order 

to fully comply with its obligations under this clause and to ensure that the Principal 

and the Principal’s Nominee has all the rights and benefits envisaged under 14.1 and 

14.2(b) vested absolutely in it. 

14.4 The Contractor will promptly make available for inspection by the Principal and the 

Principal’s Nominee all Materials as the Principal and the Principal’s Nominee may from 

time to time require, and the Principal and the Principal’s Nominee will be entitled to 

take copies of any and all such Materials. 

14.5 As between the Principal and the Contractor, the property in the Principal's Material is 

and will always remain with the Principal.  The Contractor will not, without the 

Principal’s prior written approval, use any Principal’s Material for any purpose other 

than performance of the Services. 

14.6 At the end of the Term or upon the earlier termination of the Agreement, all Principal's 

Material, all Materials and all Other Materials of the kind referred to in the licence in 

clause 2 (b), held by or in the possession of the Contractor must be delivered to the 

Principal within 5 Working Days of the Principal’s request. 

14.7 The Contractor warrants to the Principal and the Principal’s Nominee that all 

deliverables and any other documents, including Materials and Other Materials, 

provided by the Contractor in connection with the Agreement do not and will not 

infringe any intellectual property or other rights of any third party.   
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14.8 The Contractor shall indemnify the Principal and the Principal’s Nominee severally 

from, and against, any loss, cost, liability or damages which the Principal or the 

Principal’s Nominee may respectively suffer or incur (including full recovery of legal 

and other advisory costs) as a result of, in connection with or as a consequence of:  

(a) any breach of this clause 14 by the Contractor; 

(b) the warranty in clause 14.7 not being true, accurate and correct; or 

(c) the licence in clause 14.2 (b) not being legal, valid and binding in accordance with its 

terms.    

15 SUSPENSION 

15.1 The Principal’s Representative may at any time by notice in writing to the Contractor 

immediately suspend the performance of the Services.  Subject to the other provisions 

of this Agreement, the Contractor will be entitled to be paid the Fee payable under the 

Agreement for Services performed up to the date of suspension as follows:  

(a) despite the Fees for the Services being a fixed Fee, the Supplier shall prepare 

the invoice referred to in clause 9 on a time and attendance basis up to the date 

of suspension using the units and rates specified in this Agreement (and, if no, 

or not all, units and rates are so specified, on a reasonable basis consistent with 

other similar engagements). 

(b) the amount so calculated shall be reckoned as being payable, and as having 

been paid, on account of the fixed Fee for the Services which include the 

affected Services and allocated to the relevant Milestone/s/Deliverables (as set 

out in Schedule 4), and on account of the total maximum Fee for the Services. 

15.2 The Contractor acknowledges and agrees the Principal may suspend the Services at 

each Hold Point by providing prior written notice to the Contractor. This does not 

constitute a change of any kind in the Services and therefore a variation will not apply 

simply as a result of the suspension.  

15.3 Subject to being paid in accordance with clause 15.1, the Contractor will not be 

entitled to a Claim arising out of or in connection with this clause 15. 

15.4 The Principal may, at any time after a suspension, require the Contractor to resume 

the Services and the Contractor must promptly do so. 

15.5 The Term will be extended by the length of any suspension(s) under clause 15.1. 

16 TERMINATION FOR CONVENIENCE, DEFAULT OR INSOLVENCY 

16.1 The Principal reserves the right, at its sole and absolute discretion, to terminate the 

Agreement from the date specified in a written notice, at any time for any reason 

whatsoever, including without cause. 

16.2 The Principal may immediately terminate the Agreement by giving written notice to the 

Contractor in the event of: 

(a) the Contractor subcontracting or purporting to subcontract the whole or 

substantially the whole of the Services or charging or novating any part of its 
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rights and/or obligations under the Agreement or purporting to do the same 

without the consent in writing of the Principal; 

(b) the Contractor failing to submit a Pricing Proposal in accordance with this 

Agreement; 

(c) the Contractor failing to enter into the Construction Contract by the date 

determined in accordance with clause 13.1;  

(d) the Contractor providing false information, supplying misleading information or 

suppressing the provision of material information before the signing of the 

Agreement and/or during the Term; and  

(e) the Contractor committing any other material breach of the Agreement, 

and, if rectifiable, has failed to rectify the breach within 5 Working Days following a 

written request to do so from the Principal. 

16.3 The Contractor may immediately terminate the Agreement by giving written notice to 

the Principal if the Principal is in breach of any material provision of the Agreement 

and, if rectifiable, has failed to rectify the breach within 15 Working Days following a 

written request to do so by the Contractor. 

16.4 A Party may immediately terminate the Agreement by giving written notice to the 

other Party where an Insolvency Event occurs in respect of the other Party. 

17 CONSEQUENCES OF TERMINATION OR EXPIRY 

17.1 The Contractor is not entitled to any Claim, in contract, tort or otherwise, to any 

compensation or additional payment whatsoever in respect of or in relation to or in 

connection with any termination or expiry of the Agreement (including loss of profit, 

loss of opportunity, or any other financial or economic type cost, expense, loss or 

damage).   

17.2 If the Agreement is terminated for any reason or the Term expires, the Parties are not 

released from liability in respect of any breach, non-performance or non-observance of 

any covenant, provision, agreement, stipulation or obligation to be observed or 

performed pursuant to the Agreement before the date of termination or expiry.  This 

clause 17.2 is subject to and without limitation or prejudice to clause 17.1. 

17.3 If the Agreement is terminated for any reason, the Principal may proceed with the 

Project in any way it sees fit including inviting tenders for the Contract Works and/or 

entering into negotiations with any person or entity and the Principal may, at its sole 

and absolute discretion, include or exclude the Contractor in whole or in part from any 

such proceedings. 

17.4 The Contractor shall indemnify the Principal and the Principal’s Nominee severally 

from, and against, any loss, cost, liability or damages which the Principal or the 

Principal’s Nominee may respectively suffer or incur (including full recovery of legal 

and other advisory costs) as a result of, in connection with or as a consequence of the 

termination of this Agreement by the Principal under clause 16.2 or 16.4.    

18 DISPUTE RESOLUTION 
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18.1 The Parties agree to use all reasonable endeavours to resolve any dispute or difference 

that may arise under this Agreement (separately and together a dispute). The 

following process will apply to disputes: 

(a) a Party must promptly notify the other if it considers a matter is in dispute. 

(b) the contract managers will attempt to resolve the dispute through direct 

negotiation. 

(c) if the contract managers have not resolved the dispute within 10 Working Days 

of notification, they will refer it to the Parties' senior managers, or equivalent, 

for resolution. 

(d) if the senior managers, or equivalent, have not resolved the dispute within 10 

Working Days of it being referred to them, the Parties will refer the dispute to 

mediation or some other form of alternative dispute resolution. 

18.2 If a dispute is referred to mediation, the mediation will be conducted: 

(a) by a single mediator agreed by the Parties, or if they cannot agree, appointed by 

the Chair of AMINZ (Arbitrators’ and Mediators’ Institute of New Zealand); 

(b) on the terms of the AMINZ standard mediation agreement or equivalent 

standard agreement provided by the mediator; and 

(c) at a fee to be determined by the mediator, such fee to be paid by the Parties in 

equal shares.  

18.3 Each Party will pay its own costs of, and related to, mediation under this clause 18 or 

any alternative dispute resolution. 

18.4 If there is a dispute, each Party will continue to perform its obligations under this 

Agreement as far as practical given the nature of the dispute. 

18.5 Each Party agrees not to start any court action in relation to a dispute until it has 

complied with the process described in this clause 18, unless court action is necessary 

to preserve a Party's rights. 

19 CONFIDENTIALITY 

19.1 The Parties each undertakes that it has adequate security measures to safeguard the 

other Party’s Confidential Information from unauthorised access or use by third parties 

and that it will not use or disclose the other Party's Confidential Information to any 

person or organisation other than: 

(a) to the extent that use or disclosure is necessary for the purposes of providing 

the Services or using the Services; 

(b) if the other Party gives prior written approval to the use or disclosure; 

(c) if the use or disclosure is required by law (including under the Official 

Information Act 1982 (NZ)), or by any public service agency, Minister of the 

New Zealand Crown or New Zealand Parliamentary Office or body; or 
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(d) in relation to the disclosure, if the information has already become public, other 

than through a breach of the obligation of confidentiality by one of the Parties. 

19.2  Each Party will ensure that its personnel:  

(a) are aware of the confidentiality obligations in this Agreement; and 

(b) do not use or disclose any of the other Party's Confidential Information except as 

allowed by this Contract. 

19.3 The Principal and the Principal’s Nominee may share all or any part of the Services 

with any professional adviser engaged by the Principal or the Principal’s Nominee and 

any third party (and its professional advisors) providing development assistance to the 

Principal’s Nominee for use in connection with the Project and the development of a 

new hospital, including the design, construction, commissioning, operation, 

maintenance, repair, renovation or expansion of the New Betio Hospital and/or a new 

medical facility. 

19.4 The Contractor must ensure that any subcontractors are bound by provisions 

equivalent to this clause 19. 

19.5 The Contractor will not make any statements to the media or others regarding the 

contents of the Agreement or the execution of the Services without the prior written 

approval of the Principal.  Media requests for information relating to the Services or 

the Principal’s assets or its business will be immediately referred by the Contractor to 

the Principal. 

19.6 The Contractor shall indemnify the Principal and the Principal’s Nominee severally 

from, and against, any loss, cost, liability or damages which the Principal or the 

Principal’s Nominee may respectively suffer or incur (including full recovery of legal 

and other advisory costs) as a result of, in connection with or as a consequence of any 

breach of this clause 19 by the Contractor. 

20 NOTICES 

20.1 All notices to be given under the Agreement (including approvals, consents, 

instructions and orders) will be in writing, and sent by personal delivery, courier or 

email to the address of the relevant Party referred to in clause 5 of the Contract 

Agreement or such other address as may be notified from time to time by the Party. 

20.2 If a notice is delivered personally, by courier or sent by email after 5 pm on a day or 

on a day that is not a Working Day, the notice will be deemed to have been served on 

the next Working Day. 

21 ASSIGNMENT AND SUBCONTRACTING 

21.1 The Contractor: 

(a) may not, except with the prior written consent of the Principal, assign, novate, 

charge or otherwise encumber the whole or any part of the Contractor’s rights 

and/or obligations arising under or pursuant to the Agreement; and 
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(b) may not, except with the prior written consent of the Principal and then subject 

to any terms and conditions the Principal may impose, subcontract the whole or 

any part of the Services. 

22 PROCUREMENT OF LONG LEAD ITEMS 

22.1 The Contractor must, as part of the Services, identify those materials, goods and 

equipment that require long lead times or that require the procurement process to 

commence prior to the commencement of the Construction Contract to enable Practical 

Completion (as defined in the Construction Contract) to be achieved by the Due Date 

for Completion (as defined in the Construction Contract) (the Long Lead Items). 

22.2 If so agreed between the Principal and the Contractor, the Contractor will enter into 

supply agreements with the respective suppliers for the Long Lead Items in accordance 

with clause 2 of Schedule 6 and on terms approved in writing by the Principal’s 

Representative and promptly (and in any event within 5 Working Days from the date 

the supply agreement is entered into) provide the Principal with: 

(a) a subcontractor or supplier warranty and continuity guarantee for the benefit of 

the Principal and Principal’s Nominee from each supplier in a form as set out in 

Schedule 9, with each duly signed by both the Contractor and the applicable 

supplier; 

(b) a bailment agreement for off-site materials for the benefit of the Principal and 

the Principal’s Nominee from the bailee in the form attached as Schedule 8 duly 

signed by the Contractor. 

The Principal may at its absolute discretion procure any Long Lead Items itself or 

engage a third party to procure such Long Lead Items.    

22.3 The procurement of any Long Lead Items by the Contractor will be deemed to form 

part of the Contract as “Prior Works” (subject to the Contractor being awarded the 

Construction Contract).   

22.4 Notwithstanding anything to the contrary, the Principal will have no liability for any 

amounts payable for the Long Lead Items that arise due to any breach or default of 

the Contractor, or any person or entity for whom it is responsible, save that the 

Principal will reimburse any such amounts to the extent that such breach or default 

has been contributed to or caused by the Principal. 

22.5 If the Parties do not enter into the Construction Contract, the Principal will reimburse 

the Contractor for amounts properly due and payable for the Long Lead Items 

procured pursuant to clause 22.2 and any reasonable cancellation charges payable for 

the Long Lead Items ordered but not procured, unless the failure to enter the 

Construction Contract was a result of a material breach by the Contractor under this 

Agreement.  The Contractor will use its best endeavours to minimise any applicable 

cancellation charges. 

22.6 As a condition precedent to any payment contemplated by clause 22.5 the Contractor 

must within 10 Working Days from the date of any request from the Principal to do so 

assign or novate the relevant supply agreements relating to Long Lead Items to the 

Principal or its nominee at no additional cost to the Principal and on terms required by 

the Principal. 
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23 MISCELLANEOUS 

23.1 The Contractor will maintain the insurance specified in Schedule 1, for the limits of 

indemnity and duration stated in Schedule 1. The insurances will be with a well 

established and resourced insurance office or underwriter of repute. The Contractor 

will promptly, following a request from the Principal from time to time, provide the 

Principal with evidence that any required insurances are in force and that the 

premiums have been paid. 

23.2 The Agreement constitutes the entire agreement between the Principal and the 

Contractor with respect to the subject matter of the Agreement and supersedes all 

prior communications, negotiations and agreements with respect to the subject matter 

of the Agreement.  Notwithstanding the foregoing provisions, this clause 2 will not limit 

the liability of a Party in respect of fraudulent acts or omissions of that Party and nor is 

it intended to and nor will it limit or prejudice any rights and/or remedies of a Party at 

law, equity or otherwise in relation to or in connection with the Agreement. 

23.3 No amendment or other modification of the Agreement will be effective unless it is in 

writing, is dated and is signed by a duly authorised representative of each Party. 

23.4 If any one or more of the provisions contained in the Agreement is invalid, illegal or 

unenforceable in any respect under any applicable law, the validity, legality and 

enforceability of the remaining provisions contained in the Agreement will not in any 

way be affected or impaired. 

23.5 The delay or non-exercise of a right does not operate as a waiver of that power or 

right, nor does any single exercise of a power or right preclude any other or future 

exercise of it or the exercise of any other power or right.  Any waiver or consent given 

by a Party will only be effective if given or confirmed in writing. 

23.6 Each Party will do all acts and things including the execution of all relevant documents, 

as may be reasonable to implement and carry out its obligations and duties under, and 

contemplated by, the Agreement. 

23.7 The Contractor is an independent contractor performing Services under the 

Agreement.  Nothing in the Agreement will create, constitute or evidence any 

partnership, joint venture, agency, trust or employer/ employee relationship between 

the Parties, and no Party may make, or allow to be made, any representation that any 

such relationship exists between the Parties.  No Party will have the authority to act 

for, or incur any obligation on behalf of, the other Party. 

23.8 The Agreement may be executed in counterparts and the counterparts together will 

constitute a binding and enforceable agreement between the Parties. 

23.9 The Contractor acknowledges and agrees that it has no conflict of interest, and is not 

aware of any conflict of interest (other than any conflict disclosed prior to the date of 

the Agreement). 

23.10 The Agreement is governed by and is to be construed under the laws in force in 

New Zealand. 

23.11 The provisions of clauses 13.2, 13.4, 14, 16, 17, 18, 19, 20, 21, 22 and 23, as 

well as any parts of the Agreement required in order to interpret or to give full 
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intended effect to those provisions (for instance, clause 1), will survive termination or 

expiry for whatever reason of the Agreement. 

24 PROCUREMENT  

The Contractor must use good procurement practice in purchasing goods (including any 

assets) or subcontracting services under this Agreement.  The parties acknowledge and 

agree good procurement practice means acting with integrity, being open, fair and 

accountable and achieving value for money.   

25 HEALTH AND SAFETY STANDARDS 

25.1 The Principal is committed to protecting the health, safety and wellbeing of staff, 

managers, workers and others while work is carried out within New Zealand and 

internationally.  The Contractor and subcontractors are expected to consider the health 

and safety risks involved in the Services and the Contract Works and how those risks 

can be eliminated or managed.  The Contractor must work with the Principal to discuss 

and agree these matters and execute a Health and Safety Acknowledgement Form and 

prepare a safety plan for the Services before the Contract is signed.  

25.2 The Contractor will: 

(a) ensure, so far as is reasonably practicable, the health and safety of: 

(i) workers who work for the Contractor, while the workers are performing 

work under this Agreement; and 

(ii) workers whose activities are influenced or directed by the Contractor while 

performing work under this Agreement; and  

(iii) other persons who might be put at risk by the Contractor performing work 

under this Agreement; 

(b) consult, cooperate and coordinate with the Principal in relation to the health and 

safety matters referred to of the workers and other persons described in clause 

25(a) above; 

(c) comply with the provisions of any Health and Safety Acknowledgement Form 

and Safety Plan provided to the Principal; 

(d) comply with all reasonable directions of the Principal relating to health and 

safety; and 

(e) report any health and safety incident, injury or near miss to the Principal as 

soon as possible after becoming aware that such an event has occurred. 

For the purposes of this clause:  

(i) workers means an individual who carries out work in any capacity, 

including employees, contractors, subcontractors, apprentices and 

volunteers; and  
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(ii) reasonably practicable means that which is, or was, at a particular 

time, reasonably able to be done in relation to ensuring health and safety, 

taking into account and weighing up all relevant matters, including — 

i. the likelihood of the hazard or the risk concerned occurring;  

ii. the degree of harm that might result from the hazard or risk; and 

iii. what the person concerned knows, or ought reasonably to know, 

about—the hazard or risk; and 

iv. ways of eliminating or minimising the risk; and 

v. the availability and suitability of ways to eliminate or minimise the 

risk; and 

vi. after assessing the extent of the risk and the available ways of 

eliminating or minimising the risk, the cost associated with available 

ways of eliminating or minimising the risk, including whether the 

cost is grossly disproportionate to the risk. 

25.3 Nothing in this Agreement shall impose any obligation on the Contractor to pay or 

reimburse the Principal for any fine or an infringement fee which may be incurred by 

the Principal under the Health and Safety at Work Act 2015. 

25.4 Without limiting the obligations of the Contractor as set out in this clause 25,  the 

Contractor warrants that its health and safety plan takes into account, and shall 

ensure that such plan always takes into account, the Covid-19 virus and, in so far as 

they are known or can reasonably be anticipated, its actual or potential implications in 

connection with the implementation of the Services, the performance of the Services, 

any personnel, any subcontractor, any member of a subcontractor’s personnel or any 

worker. 

26 PREVENTING SEXUAL EXPLOITATION AND HARASSMENT POLICY (PSEAH) 

The Contractor must comply, and must ensure that its personnel and subcontractors comply 

with the Principal’s “Preventing Sexual Exploitation Abuse and Harassment Policy for the New 

Zealand Aid Programme:”  

27 NO DIPLOMATIC PROTECTION  

For the avoidance of doubt, the Contractor, its personnel and subcontractors have no 

diplomatic immunity under this Agreement or during the provision of the Services, and will 

be fully responsible for the consequences of their own actions. 

28 CULTURAL AWARENESS  

If the nature of the Services requires it, the Contractor will provide the Services in a manner 

that: 

(a) is culturally appropriate for the countries and communities where the Services 

are provided;  

(b) respects the personal privacy and dignity of all participants and stakeholders; 

and 

(c) complies with all child protection laws (including the Vulnerable Children Act 

2014 (NZ)) and any policies as notified to the Contractor by the Principal (which 
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may include undertaking safety checks and/or providing information to the 

Principal to enable it to undertake or verify safety checks). 

29 CONDUCT 

The Contractor will act in accordance with the principles of the Standards of Integrity and 

Conduct issued by the New Zealand State Services Commission, 

https://ssc.govt.nz/assets/Legacy/resources/Code-of-conduct-StateServices.pdf.  

The Principal’s Technical Adviser Code of Conduct, Schedule 10, applies to all Services 

undertaken by the Contractor, its personnel and subcontractors (to the extent that the 

provisions of the Code of Conduct are applicable).  The Contractor must ensure all personnel 

and subcontractors comply with this document. 
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EXECUTION 

 

Signed by [                      ] by its duly 

authorised signatory in the presence of: 

 

 

 ........................................................... 

Witness signature 

 

 ........................................................... 

Full name  (please print) 

 

 ........................................................... 

Occupation  (please print) 

 

 ........................................................... 

Address  (please print) 

 

 

...........................................................  

[                      ] 

 
 
 

Signed for and on behalf of [            ] by:  

 

 

 ...........................................................  

 ...........................................................  

Position:  Position: 

 

 ...........................................................  

 ...........................................................  

Full name  (please print)  Full name  (please print) 
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SCHEDULE 1 – AGREEMENT PARTICULARS  

 

 
  

1  Principal’s contract manager [insert name] 

2  Principal’s Representative Jacobs New Zealand Ltd 

3  Contractor’s Representative [insert name of the Contractor’s Representative] 

4  Key Personnel – ECI phase  [As specified in the proposal] 

5  Site New Betio Hospital site, Betio, South Tarawa  

6  Term  12 months 

 

7  Time for the Contractor to submit tax 
invoices  

On completion of specifed stages set out in Schedule 3]  

8  Insurance  Professional indemnity insurace: 

Indemnity limit: The limit of liability of such insurance coverage will 
not be less than $1,000,000 per any one occurrence, and the 
annual aggregate limit of liability under the policy will not be less 
than twice that amount. 

 

Duration:  The Contractor will maintain this insurance from the time 
of commencement of the Agreement up to the date that is 6 years 

after the end of the Agreement. 

 

Public liability insurance: 

Indemnity Limit: The limit of liability of such insurance coverage 

will not be less than $2,000,000 per any one occurrence and 
unlimited in the aggregate. 

Duration: The Contractor will maintain this insurance for the Term 
of the Agreement. 
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SCHEDULE 2- SCOPE OF THE SERVICES 

PART A - THE PRINCIPAL’S OBJECTIVES - ALL STAGES 

Without limiting the Services and obligations set out in the Agreement, the Principal’s 

primary objectives in obtaining early contractor involvement services from the 

Contractor include:  

(a) General 

To receive the benefit of the Contractor's specialist construction expertise and 

knowledge to inform the design of the Contract Works and the Principal’s 

Requirements.  The Contractor is a construction consultant and adviser to the 

Principal. 

(b) Buildability 

Establishing and verifying the design of the Contract Works including 

undertaking a rigorous and informed process of testing of the design for 

buildability. 

(c) Supply chain 

Obtaining a commitment from the Contractor’s supply chain for the Contract 

Works, including pricing and meeting the dates and timeframes shown in 

Schedule 3. 

(d) Risk identification and assessment 

Identifying and assessing the risks associated with the Contract Works and 

analysing those risks, and identifying any available strategies to avoid, mitigate 

or manage the risks. 

(e) Mitigation of other effects 

Understanding by the Contractor of all elements of and impacts upon the 

Contract Works (including of other works to be undertaken in and around the 

Site) so that the Contract Works can be carried out in an informed, co-ordinated 

and efficient way with appropriate sequencing and staging. 

(f) Savings and efficiency 

Identifying cost savings and efficiencies with respect to: 

(i) design cost; 

(ii) construction cost; 

(iii) preliminary and general cost;  

(iv) ongoing maintenance and operational costs; and 

(v) identifying and procuring long lead items to improve programme 

efficiency. 
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(g) Price 

Establishment of sub-trade and final pricing leading to a Contract Price for the 

Contract Works, including following the process set out in Schedule 6. 

(h) Long Lead Items  

Identifying and procuring Long Lead Items in accordance with clause 22 in order 

to maintain Project schedule. 
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PART B - KEY DELIVERABLES  

1 Definitions 

In this Schedule unless the context otherwise requires: 

(a) Other Documents means the documentation issued to the Contractor at the 
start of the ECI Phase. 

(b) ECI Phase means the Term of this Agreement during which the Contractor 
will be delivering the Services. 

(c) Proposal Documents means the documentation issued during the request 
for proposal phase (that is, before the commencement of this Agreement) on 
which the Contractor based its Tender. 

2 Background  

The  New Zealand  Ministry  of  Foreign  Affairs  and  Trade (MFAT) is  working  with  the 

Government  of  Kiribati (GoK) to  assist  in  the  design  and  construction  of  a  new  Betio 

Hospital to replace the existing one, on a new, more climate change resilient site provided by 

the GoK (the Activity), for the benefit of the people and GoK. The goal of the Activity is to 

support Kiribati to achieve a healthy South Tarawa population that is supported by 

sustainable quality health services. 

The Activity comprises of design, tendering and construction of a new health care facility in 

Betio to provide the local population with improved access to health care services that are 

consistent with community needs.  An Early Contractor Involvement approach was selected 

as the preferred approach to delivering the hospital. 

3 Adjacent site 

The New Betio Hospital is on a site to be shared with the South Tarawa Water Treatment 

Plant (STWTP).  The STWTP is being funded by the World Bank, Asian Development Bank 

and Green Climate Fund.  

4 Primary End-User 

Without limiting the Principal’s Nominee, the Ministry of Health and Medical Services has 

been identified as the primary end user of the hospital.   

The Ministry of Health and Medical Services (MHMS), along with the Ministry of Finance and 

Economic Development (MFED) and the Ministry of Infrastructure and Sustainable Energy 

(MISE), have been directly consulted throughout the initial concept design process to take 

into consideration the functional and medical requirements of the facility.  Ongoing operation 

and maintenance costs will be the responsibility of the GoK and as such, both the design and 

selected construction materials must, to the extent possible, offer longevity, resilience and 

be readily maintainable by expertise available in Kiribati and otherwise meet the MHMS and 

MISE requirements. The Contractor is not expected to have any direct engagement with the 

GoK under this Agreement. 

5 Governance 

The Project governance structure includes: 

• A Project Working Group (PWG); and 

• A New Betio Hospital Steering Committee (NBHSC) and  

All reports and other materials provided by the Contractor will be shared with the PWG and 

NBHSC. 
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Project interactions with the PWG and NBHSC will be the responsibility of the Principal and 

the Principal’s Representative and the Contractor is not expected to have any direct 

engagement with the PWG or the NBHSC under this Agreement. 

6 Other Suppliers 

The Principal has procured the services of Jacobs New Zealand Ltd (the Principal’s 

Representative) to undertake project management, design and procurement activities. This 

includes the primary responsibility as designer (the Designer) and provision of quantity 

surveyor (the Quantity Surveyor or QS) services. The quantity surveyor will support the 

Project to identify quantities and provide an independent review of all costings. 

The Designer will prepare the concept design, developed design and the detailed design. On 

every iteration of design review as indicated in the proposed scope, the Contractor will be 

provided with the most up-to-date drawings and information.   

7 Principal supplied information 

The Principal has commissioned the Concept Design, geotechnical services, and 

Environmental and Social Impact Assessment. 

The Principal has commissioned a UXO survey of the site, which will be undertaken once 

COVID-19 travel restrictions permit. 

The Contractor will review the Principal supplied information when available and provide any 

necessary feedback. 

8 Design Workshops 

The Contractor will participate in three formal design workshops with the Principal’s 

Representative, reviewing each trade package to revise the buildability, logistics, programme 

and contract price for the Contract Works, so that a viable construction contract can be 

agreed. 

Design workshops will be convened to review the overall design at Concept Design and at 

progressive stages of Developed Design.  It is expected that communication with the 

Principal’s Representative will be undertaken in between workshops as part of a two-way 

dialogue. 

Throughout the Services, the Contractor will: 

(a) Liaise and interact with the Principal’s Representative as part of the planning 

requirements and design development of the Project to:  

(i) establish a constructive, transparent and collaborative relationship; 

(ii) collaboratively work on design development; and 

(iii) assist with risk and value management.   

(b) Expand on ideas, suggestions and recommendations proposed prior to the 

commencement of the ECI Phase. 

(c) Provide a cost planner to review and provide input into a Schedule of Prices at 

each stage. The cost planner will populate the Schedule of Prices and review 

the design to look for opportunities to reduce both construction and “whole of 

life” costs. 

(d) On a monthly basis, the Contractor will review and contribute to the following 

documents authored and maintained by the Principal’s Representative: 

(i) Monthly progress reports 

(ii) A Project risk register with any associated issues and corrective actions 
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(iii) Minutes of regular meetings and workshops 

9 Climate change resilience  

All cost estimates prepared and delivered under this Agreement will identify the approximate 

costs associated with the building enhancements required to improve resilience against 

climate change. As examples, building enhancements are expected to include raised floor 

elevations to reduce coastal inundation impact and construction to higher “importance levels” 

as defined by NZS 1170. Understanding these and other climate change adaptation costs will 

assist the Principal in its reporting to the Organisation of Economic Cooperation and 

Development (OECD). 

10 PROJECT SPECIFICS AND DESIGN STAGES 

Where relevant, a brief summary of the Principal’s Representative work in a stage is included 

in the description of the Services by way of relevant background.  

10.1 Project Establishment – Kick off meeting and H&S 

The Contractor will participate in a kick-off meeting with the Principal’s 

Representatives either in Wellington or via videoconference to discuss Project 

expectations, timelines, deliverables and principles of engagement. 

As part of the tender submission, the Contractor has submitted both an outline Safety 

Plan and a Health and Safety Acknowledgement Form (Schedule 11). 

In advance of any travel to Kiribati, the Contractor will revise the Safety Plan and 

submit it to the Principal for consideration and comment before any travel is 

undertaken. 

11 Stage One: Concept Design Review 

11.1 Background to the Services in this Stage 

A Functional Brief has been prepared for the New Betio Hospital, which includes the 

Design Principles, Model of Care and the Schedule of Accommodation.  The Designer 

has prepared the Draft Concept Design for the new Betio Hospital and their QS will 

prepare a preliminary cost estimate. The Concept Design is being advanced through 

extensive consultation with local, regional and international medical practitioners, user 

groups and ministries of the GoK.   

The Designer will prepare and submit a Concept Design Report to the Principal for 

comment and approval.  This report will include design considerations, associated cost 

estimates and schedule implications.  It will be used to assist the Principal with the 

final selection of the building concept to progress through to Developed Design stage. 

This report will also be used to provide the initial basis of construction budget.  

The Draft Concept Design indicates that the full hospital scope will not be achievable 

within the current funding envelope and that a second stage of development will be 

required.  Respondents are expected to collaborate towards developing the design for 

the full scope of the hospital indicated in the Draft Concept Design, however they will 

be the Preferred Works Contractor for Stage 1 only.  The construction of the additional 

scoped items will be a separate procurement process that is not led or operated by 

MFAT. 

11.2 Contractor’s Services in this Stage 
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Desktop review  

The current travel restrictions as a result of the COVID-19 pandemic mean that a site 

visit is not possible at this time.  The Contractor will review all desktop information 

relevant to the existing site to gain a full understanding of factors that might affect 

project costs and will identify any additional information required from the Principal. 

Concept Design Review Report 

The Contractor will prepare a Concept Design Review Report to provide feedback 

on the proposed Concept Design.  This will be inclusive of reviewing the concept design 

drawings, summarising the proposed building materials, longevity, maintainability, 

energy efficiency and cost.  The report should be no more than 20 pages in length. 

Concept Design Cost Estimate 

In discussion with the Contractor, the QS will prepare a Schedule of Prices (SoP) for 

the Contractor to populate and provide a Concept Design Cost Estimate.  

The Contractor will identify any emerging risks and will assist the QS to provide a 

sensitivity analysis to check the impact on the construction budget.  

12 Stage Two: Preliminary through Developed Design 

12.1 Background to the Services in this Stage 

The Principal’s Representative will advance the Concept Design through an iterative 

process of formal workshops and ad hoc communication with the Contractor to prepare 

the Developed Design Report, inclusive of design drawings, specifications and cost 

estimates. This report will be presented to the New Betio Hospital Steering Committee. 

It was envisaged that a site visit would be achievable by the Designer during this stage 

and that up to two workshops will be conducted in Kiribati.  However, given the 

current travel restrictions this may need to be achieved remotely.   

The Designer will provide the following services: 

• Site investigations including geotechnical testing, sampling and analysis.  

• Conduct an environmental and social impact assessment.  

• Engage with officials within each utility provider.  
 

12.2 Contractor’s Services in this Stage 

The Contractor will assist with the developed design to provide practicable build advice 

and recommend construction methodologies to positively influence the Project.  

Workshop Participation 

The Contractor will enlist the participation and advice of each trade discipline in a 

series of workshops between the Contractor and the Principal’s Representative.  It is 

anticipated that three formal workshops will be conducted, with interaction in between 

workshops with the Principal’s Representatives as required.  The agenda will include, 

but not be limited to the following:  

• design assumptions; 

• developed design drawing review; 

• construction methodology and buildability; 
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• functionality and maintainability; 

• known and unknown site conditions; 

• capital, operational and maintenance cost implications; 

• programme including lead times. 

 

The Principal’s Representative will note the Contractor’s feedback and make revisions 

to the design and programme as necessary. 

Developed Design Buildability and Delivery Report 

The Contractor will make all necessary and reasonable enquiries that the Contractor 

decides, in its absolute discretion, to be necessary, in light of the Contractor assuming 

all buildability risk under the Construction Contract.  

The Contractor will undertake a formal buildability review at the Developed Design 

stage summarising the Contractor’s assessment and recommendations relating to: 

(a) ease of construction, alternative construction methods or systems that the 

Contractor considers safer, more time-efficient or cost-effective; 

(b) product selection advice, considering whole–of-life performance and 

maintainability; 

(c) locally available materials including but not limited to quarry, engineered fill, 

aggregate production, concrete production; 

(d) materials availability including lead times; 

(e) opportunities for both on-site and off-site manufacture and assembly; 

(f) trade skill availability for construction, operational and maintenance aspects;  

(g) develop suitable trade packages which are compatible with the proposed 

construction staging and programme, and in consideration of market depth and 

capability; 

(h) identify Long Lead Items that require the procurement process to commence 

prior to the Construction Contract commencing; and 

(i) suggest ways of minimising risk for the Project for both the benefit of the 

Principal and Contractor. 

 

The Contractor will summarise their assessment and recommendations with a 

Developed Design Buildability and Delivery Report.  

Construction Programme 

The Contractor will update and submit the Draft Construction Programme to 

identify the impact of design changes if any, on procurement milestones and 

construction duration.  

Developed Design Cost Estimate 

In discussion with the Contractor, the QS, will provide an updated Schedule of Prices 

for the Contractor to populate and provide a Developed Design Cost Estimate.  
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The Contractor will identify any emerging risks and will assist the QS to provide an 

updated sensitivity analysis to check the impact on the construction budget. The 

updates will identify any changes when key deciding factors vary from initial 

assumptions.  

The Principal’s Representative will note the Contractor’s feedback and make revisions 

to the design and programme as necessary. 

The Contractor will assist the Principal’s Representative to liaise with local utility 

providers and complete applications as may be needed to extend and/or upgrade 

utility services to the site. 

12.3 Hold Point 

At the completion of the Developed Design stage the Contractor shall cease work 

unless and until otherwise directed by the Principal’s Representative in writing. The 

completion of the Services in respect of the developed designs, successfully or 

satisfactorily or not, does not entitle the Contractor to provide further Services.  

13 Stage Three: Consents and Long Lead Item Procurement  

13.1 Background to the Services in this Stage  

The Principal’s Representative will complete an Environmental and Social Impact 

Assessment (ESIA), building consent application and a development consent 

application for review by the Principal and GoK. 

The Principal and Principal’s Representative will review the Contractor’s Buildability and 

Delivery Report. The procurement of long lead items will be discussed with the 

Contractor. 

13.2 Contractor’s Services in this Stage 

Long Lead Item Pricing Proposals 

Where mutually agreed, the Contractor will prepare pricing proposal(s) for long lead 

items, undertaking a competitive tender process in accordance with the requirements 

of Schedule 6 of this Agreement.    

The Principal and Principal’s Representative will review the Contractor’s Long Lead 

Items Pricing Proposal(s) and in consultation with the Contractor identify Long Lead 

Items for the Contractor to procure, delivering obligations in accordance with clause 22 

of this Agreement. 

14 Stage Four: Developed through to detailed design 

14.1 Background to the Services in this Stage 

This stage involves advancement of the developed design to a level that clearly defines 

the quantity and quality of all building elements, materials and systems through 

drawings, specifications, schedules and performance requirements.  

The detailed designs shall be comprehensively co-ordinated with other disciplines. The 

Designer will define and coordinate the scope of all major elements, including 

structural elements, building services, materials, finishes and net/gross building areas.  

14.2 Contractor’s Services in this Stage 
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Detailed Design  

Deliverables from the Designer at the end of this stage include a set of “For Tender” 

drawings, specifications and Principal’s Requirements inclusive of communications 

networks, furniture, fixtures and equipment (FF&E); landscaping, signage and 

wayfinding, sufficient to secure a lump sum price. The Contractor will review these 

documents ensuring that they clearly and comprehensively identify the full scope of 

the Contract Works.  

Project Execution Plan 

At the conclusion of Developed Design, the Contractor shall prepare a Draft Project 

Execution Plan which summarises the Contractor’s approach to logistics planning and 

construction planning, including the role of subcontractors, with chapters to address 

each topic specified herein. 

Logistics planning 

(a) Develop and document logistics plans for carrying out construction of the 

Contract Works that accommodates other site activities, including but not limited 

to traffic, utility functionality and essential services. 

(b) Locate locations and finalise arrangements for the off-site storage of materials, 

plant and equipment including assembly of components to minimise traffic 

movements to, on, and from, the Site. 

(c) Put in place transport arrangements for the delivery of materials, plant, 

equipment and any Principal-supplied items to the Site 

(d) Identify Project-specific bio-security and custom requirements for plant and 

materials.  

(e) Undertake craneage analysis considering the lift capacity and weight restrictions 

at both the Port and on roads. 

(f) Finalise arrangements for the accommodation of workforce and provision of 

subcontractor facilities off-Site and organise transport arrangements that 

minimise disruption to the Site.  

Construction planning 

(g) Develop and document Construction plans for the Contract Works, including the: 

(i) site establishment; 

(ii) construction methodology; 

(iii) resources planning and commitment of key people; 

(iv) Principal information supply requirements, milestones, and Principal 

review periods for any contractor design-build elements (these must not 

be inconsistent with any applicable periods in the Construction Contract, 

Proposal Documents or Other Documents). 

Other planning 
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(h) The Project Execution Plan will also include the following: 

(v) employee training plan inclusive of local labour force. 

(vi) construction environmental management and monitoring plan (CEMMP) 

drawing on the Principal’s Representative -prepared ESIA and ESMP. 

(vii) health and safety management plan. 

(viii) evacuation management plan; 

(ix) site security and management plan; 

(x) quality management plan and; 

(xi) traffic management plan; 

(xii) waste management plan; 

(xiii) commissioning and handover plan including Producer Statements 

required; and 

(xiv) operational and maintenance training plan.  

all as described in the Agreement and/or the Construction Contract documents. 

Construction programme 

(i) The Project Execution Plan will also contain a Comprehensive Programme as 

defined by NZS 3910 for completion of Contract Works. 

(j) The Contractor’s programme included within the Project Execution Plan will 

summarise all key milestones, sunset dates, notification, review and approval 

timeframes, including: 

(xv) procurement including supply and delivery; 

(xvi) construction;  

(xvii) fitout; and 

(xviii) commissioning programme; 

 

The Project Execution Plan shall be prepared in draft format with a Final Project 

Execution Plan prepared which integrates feedback as directed by the Principal’s 

Representative. 

Updated Construction Programme 

The Contractor will update and submit the Construction Programme to identify the 

key tasks, milestones and durations for procurement, mobilisation and construction 

based on the ‘For Tender’ design set.  

Pricing Proposal 
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In discussion with the Contractor, the QS, will provide an updated SoP for the 

Contractor to populate and provide a Pricing Proposal.  

The Contractor will:  

(a) call tenders to enable the cost of subcontractor works to be determined in 

accordance with the process set out in Schedule 6 of the Agreement. 

(b) Submit the Pricing Proposal required under clause 12.1 in response to any 

Principal’s direction under clause 12.2. 

(c) Deliver the Pricing Proposal with the proposed Contract Price. 

 

In accordance with clause 12.4 the Contractor’s Pricing Proposal must remain open for 

acceptance by the Principal for at least 3 calendar months from the date it is 

submitted.  

15 Lessons Learned 

 

The Contractor will participate in a workshop convened and facilitated by the Principal 

and the Principal’s Representative at the conclusion of detailed design to document 

lessons-learned to date. 

The Contractor will provide written feedback on the Draft Lessons Learned 

document. 
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Supplier’s Approved Subcontractor(s) 

Approved subcontractor(s) are listed below. Any changes the Contractor wishes to make are 

must be agreed in writing with the Principal’s contract manager.  

 

Subcontractor Full legal name 

Name Position 

Name Position 

Add/delete rows as necessary  
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SCHEDULE 3 – PRINCIPAL’S INDICATIVE TIMETABLE 

 

Stage Indicative Timetable 

1. Project Establishment, Concept Design 

Review, Concept Design Cost Estimate 

September 2021 

2. Developed Design workshops 

participation, Developed Design Buildability 

and Delivery Report, Draft Construction 

Programme, Developed Design Cost 

Estimate  

October 2021 – March 2022 

3. Consents (Statutory Requirements) and 

Long Lead Items 

As required 

4. Draft Project Execution Plan, Final Project 

Execution Plan, Construction Programme, 

and Pricing Proposal  

April-May 2022 

5. Lessons Learned – feedback on the draft 

lessons learned document 

June 2022 

Contractor Mobilisation  Q3 2022 

Construction Practical Completion  18 months after contract award 

Defects period ends 1 year after practical completion  
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SCHEDULE 4 – FEES, DELIVERABLES, RATES AND KEY PERSONNEL 

The fee is comprised of the following (as may be adjusted under clause 9, the Fee): 

(a) a fixed fee of $[insert] plus GST (where applicable) for all Services under the 

Agreement; and 

(b) in respect of any Long Lead Items procured pursuant to clause 22.2: 

(i) the amounts properly due and payable, including any advance payment, for any 

such Long Lead Item, under the relevant procurement contract; plus 

(ii) an allowance for all margin and overhead by applying a fixed percentage of 

[insert] to the amount in b.(i) above,   

with the Contractor only being entitled to any advance payment from the Principal if 

and when a bond in a form and from a surety satisfactory to the Principal in favour of 

the Principal is provided to the Principal (with the bond amount equal to the amount of 

the advance payment sought for the Long Lead Item). 

The Fee is deemed to be full and final payment for the Contractor performing and delivering 

the Services under the Agreement.   

The Fee referred in (a) shall be paid in instalments, which respectively will become payable 

on completion of the relevant stage of the Services – as shown in Milestone/Deliverable in 

the table below.  The Fee referred in (b) shall be calculated and paid upon invoice as and 

when the relevant event occurs. 

The table below sets out the:   

1) due date by which the Milestones/Deliverables are expected to be achieved; 

2) Milestones/Deliverables to be achieved by each due date; and 

3) amount of Fees that are payable on the achievement of each Milestone/Deliverable by 

the due date. 

The Contractor acknowledges that if the Milestones/Deliverables in respect of the fee 

referred in (b) have not been achieved in full a lesser amount will be payable (as reasonably 

determined by MFAT following discussion with the Contractor). 

 

Milestone/ Deliverable Due Date Scheduled 

Payment 

Amount 

Contract 

Currency 

Project Establishment, Concept Design 

Review Report, Concept Design Cost Estimate 

TBC  NZD 

Workshop 1 Participation & Outcomes Report TBC  NZD 

Workshop 2 Participation & Outcomes Report TBC  NZD 

Workshop 3 Participation & Outcomes Report TBC  NZD 

Developed Design Buildability and Delivery 

Report, Draft Construction Programme, 

Developed Design Cost Estimate 

TBC  NZD 

Long Lead Items As required N/A NZD 
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Draft Project Execution Plan, Construction 

Programme, and Pricing Proposal 

TBC  NZD 

Final Project Execution Plan and Lessons 

Learned including feedback on the draft 

lessons learned document 

TBC  NZD 

TOTAL FEE    

All amounts are exclusive of New Zealand GST (if any) but inclusive of any other taxes and duties. 

Hourly Rates All Services will be reimbursed as a fixed fee.  In the event additional 

services are agreed in writing, and that a variation to the Agreement 

or new agreement is executed, the hourly rates recorded in the table 

below will be the basis for valuing such additional services. 

The unit cost rate for each of the relevant personnel is exclusive of 

New Zealand GST (if any) but inclusive of any other taxes and duties. 

 Hourly rates 

Description Senior Intermediate Administrator or Other 

(specify) 

ECI Services 0.00 0.00 0.00 

Quantity Surveyor or 

Cost Estimator 

0.00 0.00 0.00 

Other (Specify) 0.00 0.00 0.00 

All amounts are exclusive of New Zealand GST (if any) but inclusive of any other taxes and 

duties 

Contractor’s Key Personnel 

The Contractor will provide a team with the necessary knowledge, skills and experience to 

provide the Services. Any changes the Contractor wishes to make to the Key Personnel must 

be agreed in writing with the Principal’s contract manager.  

 

Name Position 

Name Position 

Name Position 

Add/delete rows as necessary  
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SCHEDULE 5 – AGREED FORM OF CONSTRUCTION CONTRACT 

 

Refer to the annexed or enclosed “Construction Contract – New Betio Hospital Project”  
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SCHEDULE 6 – OPEN BOOK COMPETITIVE PROCESS FOR PRICING PROPOSAL 

1 APPLICATION 

The Contractor must follow the process set out in this Schedule 6 for the purposes of 

building up its pricing for the Pricing Proposal and to ensure there is total pricing 

transparency for the Principal. 

2 SUB-CONTRACTOR AND/OR SUPPLIER TENDER PROCESS 

2.1 The Contractor acknowledges and agrees that it must follow the process set out in this 

clause 2 even where the Contractor would like to perform the applicable work, service 

or supply package itself i.e. where the Contractor does not wish to subcontract the 

applicable work, service or supply package, unless agreed in writing with the 

Principal’s Representative. 

2.2 The Contractor must observe and comply with the following in respect of each work, 

service or supply package comprising the Contract Works unless the Principal’s 

Representative advises in writing otherwise: 

(a) the Contractor must notify the Principal’s Representative in writing of: 

(i) a description of the work, service or supply package together with 

reference to the applicable design documentation; and 

(ii) a list of those parties (to be, unless a lesser number is approved by the 

Principal’s Representative, no less than 3 different and independent 

parties on each occasion) which the Contractor proposes are suitable to 

perform the work, service or supply package.  The Contractor or a Related 

Company of the Contractor may be put forward by the Contractor as 

suitable to perform the work, service or supply package but will not be 

regarded as an independent party, with the effect that at least another 3 

different and independent parties must also be put forward by the 

Contractor as being suitable to perform the work, service or supply 

package (Related Company has the meaning given in section 2(3) of the 

New Zealand Companies Act 1993, read as if the expression “company” in 

that subsection included any body corporate, wherever incorporated); 

(b) call for tenders for performance of the work, service or supply package and the tender 

list must include any persons suggested by the Principal’s Representative; 

(c) each invitation to tender must prescribe the form of subcontract (where applicable) 

which is to apply; 

(d) copies of all tenders received must be promptly sent by the Contractor to the 

Principal’s Representative by email; 

(e) the Contractor must review all tenders, clear (to the extent reasonably practicable 

having used all reasonable endeavours) all ‘tags’ with the tenderers and otherwise 

have the tenders amended so that they comply with the requirements of the 

Construction Contract, following which it will present the tenders to the Principal’s 

Representative (in the format required by the Principal’s Representative including 

enabling the Principal’s Representative to compare the tenders on a like-for-like basis) 

noting its preferred tenderer and the reasons for its preference; 
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(f) the Contractor will consult and liaise with the Principal’s Representative over the 

selection of the tenderer; and 

(g) the Contractor will not appoint a tenderer without the prior written approval of the 

Principal’s Representative to the identity of the tenderer and of the terms and 

conditions, including cost, of that engagement. 

2.3 Where the work, service or supply package relates to building services the invitation to 

tender must also call for a separate price for the Principal for maintenance of such 

building services following “Practical Completion” (as defined in the Construction 

Contract) of the Contract Works on an annual fee basis as well as a schedule of the 

maintenance work proposed for that fee.  Such price must remain open for acceptance 

by the Principal or the Principal’s Nominee for a period of 12 calendar months from the 

date of the tender submission.   

2.4 The fact that the Principal’s Representative may have approved of the identity of a 

subcontractor and of the terms and conditions, including price, of the subcontractor’s 

proposed engagement, will in no way whatsoever relieve the Contractor from any of its 

obligations, duties or liabilities under the Construction Contract (should it be awarded 

the Construction Contract) or transfer any obligation, duty, liability or risk to the 

Principal. 

3 OPEN BOOK BASIS 

The Contractor must act in good faith and in a fully transparent manner (including on a 

fully ‘open book’ basis) in order to enable the Principal and the Principal’s Project Team 

to scrutinise, assess and comment on, in detail, amounts tendered by proposed 

subcontractors (including, for the avoidance of any doubt, contractors, suppliers, 

vendors, manufacturers, trades and consultants) and the make-up of the pricing in the 

Pricing Proposal. 
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SCHEDULE 7 – PRICING INFORMATION  

 

Note: Insert Contractor’s pricing information from Tender 
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SCHEDULE 8 – BAILMENT AGREEMENT FOR OFF-SITE MATERIALS 

THIS AGREEMENT is dated [              ] 2020 

BETWEEN: Ministry of Foreign Affairs and Trade (Principal) 

AND: [                          ]  (Contractor) 

INTRODUCTION: 

A. The Principal intends to enter into a construction contract with a contractor for the 

[construction of        ] (Contract Works) at [insert 

address of the site materials will be delivered to] (Site). 

B. The Principal and the Contractor have entered into an early contractor involvement 

agreement (ECI) for the performance of part of the Contract Works and/or the supply 

of Materials described in Schedule A to this agreement (Materials) and intended to be 

used by the Contractor and/or the Principal in the Contract Works. 

C. The Contractor (Bailee) proposes to store the Materials at the premises of the Bailee 

(Premises) as identified in Schedule B as bailee for the Principal, for the purpose of 

storage, fabrication, sub-assembly, or as otherwise required for the Contract Works 

prior to being delivered to the Site for incorporation into the Contract Works. 

D. The Principal has agreed to authorise payment for the Materials, notwithstanding that 

the Materials have not been delivered to the Site, subject to all the provisions of this 

agreement having been fulfilled. 

SCHEDULE A - MATERIALS 

Description of Materials inclusive of work performed on them: 

The manufacture of [                      ] in accordance with the ECI. 

SCHEDULE B – PREMISES  

The location which the Materials will be stored is: 

[ xxxxxxxxxxxxxxxxxxxxx]  

IT IS AGREED AS FOLLOWS: 

1 The Materials to which this agreement relates are those described in Schedule A 

currently located on the Premises identified in Schedule B. 

2 The Premises identified in Schedule B are in the sole control of the Contractor and the 

Contractor shall act as bailee of the Materials for the Principal until such time as the 

Materials are delivered to the Site or taken possession of by the Principal. 

3 The Contractor agrees that it will cause the Materials to be set apart at the Premises 

and be clearly and visibly marked individually or in sets as being the property of the 

Principal and their destination as being the Site.  The method used to mark the 

Materials and the procedures by which the mark is applied to the Materials shall be as 

required by the Contractor or as otherwise approved by the Principal. 
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4 The Contractor will not permit, allow, or cause the Materials to be taken away from the 

Premises, except: 

(a) for the purpose of being transported to the Site and used in the Contract Works; or 

(b) the Principal may at its sole discretion take possession of the Materials for use other 

than for the Contract Works; provided that where the Principal takes possession of any 

Materials under this clause 4(b), and additional work has been carried out on those 

Materials since being paid for by the Principal, the Principal shall pay the Contractor for 

that additional work in accordance with the ECI before taking possession of the 

Materials. 

5 The Principal, upon being satisfied that the Materials have been set apart and marked 

as required by this agreement, and upon the Contractor providing satisfactory 

evidence that the requirements of clauses 9 and 17 below have been fully satisfied, 

shall include in any invoice issued under the ECI a sum representing the reasonable 

value of such Materials calculated in accordance with the ECI. 

6 Upon the Principal having made any payment for the Materials in accordance with the 

ECI Agreement, title to such Materials shall immediately vest in the Principal free of all 

security interests, charges and encumbrances of any nature whatsoever. 

7 The Contractor agrees that the Materials will be held by the Contractor solely as bailee 

for the Principal and such bailment will constitute a security interest in favour of the 

Principal for the purpose of the Personal Property Securities Act 1999 (PPSR). 

8 The Principal may register a financing statement on the Personal Property Securities 

Register (PPSR) listing the Principal as secured party and the Contractor as debtors for 

any security interest arising from the bailment of the Materials referred to in this 

agreement. 

9 The Bailee shall promptly do all things including executing any documents and 

providing all information which the Principal requires to ensure that the Principal 

receives and maintains at all times a first ranking security interest in the Materials.  

This shall include procuring from any third party who has registered a financing 

statement against the Bailee, a waiver, in a form acceptable to the Principal, of any 

security interest or claim which might otherwise extend to the Materials or their 

proceeds. 

10 The Bailee shall not discharge or amend any financing statement registered under 

clause 8 above without the prior written consent of the Principal. 

11 Nothing in sections 114(1)(a), 133, and 134 of the PPSR shall apply to this agreement. 

12 Any rights of the Contractor as debtors under sections 116, 120(2), 121, 125, 126, 

127, 129, 131, and 148 of the PPSR shall not apply to this agreement. 

13 The Bailee hereby grants to the Principal reasonable, free, and unencumbered right of 

access to the Premises to: 

(a) inspect the Materials, and verify or undertake the marking and setting apart of the 

Materials; 
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(b) take possession of the Materials for the purpose of delivery to the Site and inclusion in 

the Contract Works; 

(c) remove the Materials from the Premises for the purpose of delivery to the Site and 

inclusion in the Contract Works; and 

(d) take possession of the Materials for use other than for the Contract Works, 

and in each case in a manner that does not cause damage to any other property at the 

Premises.  The Bailee shall take all steps and do all things as shall be necessary to 

ensure that the Principal obtains access to the Premises for the purposes of this 

agreement. 

14 The Bailee shall not, except as permitted in clause 4, remove or cause or permit the 

Materials to be moved from the Premises.  The Bailee shall nevertheless be responsible 

to the Principal for any loss or damage thereto and for any costs of storage or 

handling. 

15 The Bailee shall, when required to do so by the Principal, arrange for the 

transportation of the Materials to the Site.  Such transportation shall be at the cost of 

the Bailee in all things including loading, unloading, and freight. 

16 The Bailee shall, at its expense: 

(a) effect a material damage insurance policy covering all of the Materials subject to this 

agreement in the name of the Principal to the satisfaction of the Principal for the full 

duration of the off-site storage.  Such insurance may include an exclusion for loss or 

damage sustained during processing; and 

(b) effect a transit insurance policy for transit of all the Materials from the Premises to the 

Site in the name of the Principal to the satisfaction of the Principal, for the full duration 

of the off-site storage. 

17 Within 15 Working days of the date of this agreement, the Bailee shall furnish the 

Principal with evidence of such insurance. 

18 The Bailee represents and warrants to the Principal that: 

(a) it has good and clear title to the Materials; 

(b) it has the ability to assign and transfer the Materials to the Principal; and 

(c) the Materials will be transferred to the Principal free of any security interest. 

19 The Bailee undertakes that, if it charges or mortgages all or any part of its property 

(either real or personal), assets, or undertaking, it will obtain written confirmation 

from the chargee or mortgagee that the charge or the mortgage over such property, 

assets, or undertaking does not extend to the Materials once they have been paid for 

by the Principal. 

20 Each party shall pay its own costs of and incidental to the negotiation, preparation, 

execution, and any amendment of this agreement. 
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21 The rights conferred upon the Principal by this agreement are in addition to but not in 

substitution for or reduction of its rights and remedies as bailor at law and no provision 

of this agreement will be deemed to limit or curtail those rights and remedies.   

22 Words and phrases in this agreement shall have the same meanings as are ascribed to 

them under the ECI contract except where the context or any express provision of this 

agreement requires otherwise. 

23 This deed may be executed in any number of counterparts.  All counterparts together 

will be taken to constitute one instrument. 
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EXECUTED by the Principal by: 

Authorised Signatory 

Print name 

Witness to signature 

Print name 

Occupation 

Address 

 

EXECUTED by the Preferred Contractor by: 

Director/Authorised Signatory  Director/Authorised Signatory 

Print name  Print name 

Witness to signatures 

Print name 

Occupation 

Address 
 
  



D
R
A
F
T 

Early Contractor Involvement Agreement Page 51 

 
File Reference: WPG-0102517 

SCHEDULE 9 – FORM OF SUPPLIERS WARRANTY FOR LONG LEAD ITEMS 

 

DATED      

GIVEN by: [insert Supplier’s details] Limited (with its successors and assigns “the 

Warrantor”) 

IN FAVOUR of: Ministry of Foreign Affairs and Trade (with its successors and assigns “the 

Principal”) 

BACKGROUND 

A. [insert name] (“ECI Contractor”) and the Principal have entered into an 

agreement dated [         ] (“Early Contractor Involvement Agreement”) to 

deliver the [insert] Project Early Contractor Involvement Services (“Services”).  

B. The Contractor and the Warrantor are parties to a subcontract or supply agreement 

dated [insert date] (“Supply Agreement”) for the [insert works] procurement 

of Long Lead Items (“Supplier Works”). 

C. The Contractor has outsourced to the Warrantor that part of the Services to be 

carried out under the Early Contractor Involvement Agreement as more particularly 

described in this deed. In consideration of the Warrantor being engaged to 

undertake part of the Services, the Warrantor has agreed to warrant to the 

Principal all of the Warrantor’s workmanship, goods, services or materials used or 

employed in the course of the Supplier Works. 

NOW THIS WARRANTY WITNESS as follows: 

1. For the purposes of this deed: 

(a) except as expressly modified by this deed or where inconsistent with the 
context, capitalised terms in this deed shall have the same meaning as 
given to them in the Early Contractor Involvement Agreement; 

(b) the words “including”, “for example” or “such as” when introducing an 
example, do not limit the meaning of the words to which the example relates 
to that example or examples of a similar kind; 

(c) the expression “defects” shall extend to include all defects, faults, 
omissions, shrinkages, undue deterioration and other faults which are due 
to Materials or workmanship not being in accordance with the Supply 
Agreement or the warranty contained in clause 2; 

(d) the expression “repair” shall include and extend to renewal or replacement 
necessary to remedy defects; 

(e) any notice required to be given by the Principal to the Warrantor pursuant 
to the provisions of this deed shall be deemed to have been validly and 
effectually given by leaving the same at or posting it to the registered office 
of the Warrantor or, if there is no such registered office, by leaving it at or 
posting it to the business address of the Warrantor last known to the 
Principal.  In the event of such notice being given by post the same shall be 
deemed to have been received on the date 2 days after posting thereof. 

2. The Warrantor warrants to the Principal, from the date of execution of this deed until 
expiry of 10 years from the date of the Early Contractor Involvement Agreement or 
Practical Completion of the whole of the Construction Contract (if applicable), as 
follows: 

(a) the Materials used in the Supplier Works shall be new, of good quality, fit 
for the purposes for which they are required and in accordance with the 
Supply Agreement; 

(b) all workmanship used or employed in the Supplier Works has been in 
accordance good and workmanlike manner and in accordance with the 
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provisions of the Supply Agreement and the Early Contractor Involvement 
Agreement or Construction Contract (if applicable). 

3. The Warrantor shall not be liable for any defects or damage to the extent caused by: 

(a) wilful act or negligence of the Principal; 

(b) earthquake, war; 

(c) any force of nature which the Warrantor could not have reasonably foreseen; 

(d) any neglect or unnecessary delay by the Principal in giving notice to the 
Warrantor of a defect in the Supplier Works after it becomes known to the 
Principal;  

(e) fair wear and tear; or 

(f) design faults, errors, or discrepancies, unless the design of the part of the 
Supplier Works that is the subject of the defect was undertaken by or for the 
Warrantor. 

4. All rectification of Supplier Works required in order for the Warrantor to comply with 
this deed shall be carried out at the Warrantor’s cost in all things, promptly, in a good 
and workmanlike manner, without unnecessary inconvenience to any occupiers, and 
to the satisfaction of the Principal.  If any building consent or other statutory approval 
or consent is required for the rectification work, then the Warrantor shall obtain such 
consent or approval at its cost and comply with any conditions thereto. The Warrantor 
warrants to make good any damage to buildings or structures in which the works are 
performed or situated caused by any defect or repairs or replacements in or to the 
Supplier Works.   

5. If the Warrantor does not rectify any defects within fourteen (14) days of being 
notified of the defects, the Principal may, without being under any obligation to do 
so, carry out the work required and the Warrantor shall be liable for all costs incurred 
by the Principal. If the Principal elects to carry out the rectification, the Warrantor 
shall not be released from any of its obligations or liabilities under this deed. 

6. The Warrantor further indemnifies and holds the Principal harmless from and against 
any costs, claims, liabilities, or expenses which the Principal may incur or for which 
the Principal may become liable arising from any failure by the Warrantor to promptly 
rectify all defects in the Supplier Works notified to it under this deed. 

7. The Principal may assign the benefit of this warranty to the Principal’s Nominee.  

8. Subject to the Contractor being awarded the Construction Contract the procurement 
of Long Lead items and this deed and any outstanding obligations will be deemed to 
form part of the Contract as Prior Works.  

9. In the event that this deed is executed by the Warrantor prior to the issue of a 
Practical Completion Certificate under the Construction Contract, no variation of the 
Supplier Works subsequent to the execution of this deed and before the date of the 
issue of a Practical Completion Certificate under the Construction Contract shall be 
deemed to vary the liability of the Warrantor hereunder, and all references to the 
Supplier Works shall be deemed to include the Supplier Works as originally specified 
together with such variations thereto and the issuing of any Practical Completion 
Certificate or the Final Completion Certificate in respect of the Supplier Works or any 
part of the Supplier Works (or of the Services of which it forms part) shall not affect 
the liability of the Warrantor under this deed.  

10. This deed shall be in addition to and shall not derogate from any manufacturer’s 
warranty or any warranty implied by law or the Defects Notification Period in the 
Supply Agreement, attaching to any part of the Supplier Works.  

11. The Warrantor agrees and consents to participate and be joined as a party in, or 
consolidate any adjudication, arbitration, or other proceeding under this deed with 
any adjudication, arbitration or proceedings initiated under the Early Contractor 
Involvement Agreement or Construction Contract (whichever is applicable) if the 
dispute under this deed arises in connection with the same or substantially the same 
matters or facts. If such participation and/or joinder is not possible, the Warrantor 
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agrees and consents to any such related disputes under this deed being determined 
by the same arbitrator that is appointed under the Early Contractor Involvement 
Agreement or Construction Contract (whichever is applicable) concurrently (or as 
soon as possible after) and on the same basis as the arbitration under the Early 
Contractor Involvement Agreement or Construction Contract (whichever is 
applicable). The Warrantor agrees to do all things reasonably required by the Principal 
to give effect to this clause. 

12. This deed shall be governed by, and construed in accordance with New Zealand law.  
Subject to clause 11 including the arbitration provisions thereunder, where the 
parties have been prevented by Applicable Laws (as defined in the Early Contractor 
Involvement Agreement or Construction Contract) from exercising their rights 
pursuant to Clause 11, the parties submit to the exclusive jurisdiction of the courts 
of New Zealand. 

13. Where the Warrantor is comprised of more than one Person in joint venture, 
partnership, consortium or other unincorporated grouping of two or more Persons: 

(a) those Persons will be jointly and severally liable for all obligations, duties and 
liabilities of the Warrantor under this deed; and 

(b) all references to "Warrantor" in this deed will be deemed to be a reference to 
each and every Person comprising the Warrantor, individually, as well as to all 
the Persons comprising the Warrantor, together. 

14. The Warranter acknowledges that the obligations imposed on the Supply Agreement 
and the Contractor under this warranty are intended to be enforceable by the 
Principal and the Principal’s Nominee as well as by any assignee. 

EXECUTED as a deed  
SIGNED on behalf of the Warrantor by:   

  Signature of director  

  Name of director 

  Signature of director  

  Name of director 

SIGNED on behalf of Ministry of Foreign 
Affairs and Trade by: 

  

  Authorised Signatory 

  Name  

  Authorised Signatory 

  Name  

NOTE – This warranty must be executed by the parties in the manner required for execution of a 

deed.  Any of these parties which are a company must execute the deed by having it signed, under the 

name of the company, by two or more directors. If there is only one director, it must be permitted by 

the constitution of the company and the deed signed under the name of the company by that director, 

but the signature must be witnessed by another person.  The witness must not only sign but must also 

add his or her occupation and address.  Alternatively, companies may execute under power of 

attorney.  Any party which is a body corporate (other than a company) must execute by affixing its seal, 
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which must be attested in the manner provided for in the rules of, or applicable to, the body 

corporate.  In the case of a party who is an individual, the party must sign and the signature must be 

witnessed by another person.  The witness must not only sign but must also add his or her occupation 

and address. 
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SCHEDULE 10 – PRINCIPAL’S TECHNICAL ADVISORS CODE OF CONDUCT 
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SCHEDULE 11 – HEALTH AND SAFETY ACKNOWLEDGEMENT FORM 

 



 

 

 

   

 

 

 

  

Construction Contract 

New Betio Hospital Project  

   
  Ministry of Foreign Affairs and Trade (Principal) 

  [Insert] (Contractor) 

 

FOR USE WITH NZS 3910:2013 
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Contract Agreement 

CONTRACT FOR:   New Betio Hospital Project 

THIS AGREEMENT is made on  [Insert Date] 

BETWEEN     Ministry of Foreign Affairs and Trade (Principal) 

AND     [Insert Name] [Insert Company Number] (Contractor) 

Background 

A. The Principal requires certain works to be performed in furtherance of the Project in Kiribati for the benefit of 

the Principal’s Nominee. 

B. The Contractor has held itself out to the Principal as having the required resources, skill, expertise and experience 

to carry out and complete the Contract Works in accordance with the Contract.  

C. The Contractor has submitted a proposal (the Pricing Proposal, Project Execution Plan and Construction 

Programme) developed under the ECI Agreement) to carry out, complete, handover and remedy the Contract 

Works in response to the Principal’s request for proposal. 

D. The Principal has accepted the Contractor’s proposal upon and subject to the terms and conditions of this 

Contract. 

Agreed terms 

1. Contractor to perform the Contract Works 

The Contractor agrees to carry out, complete, deliver and remedy defects in the Contract Works in accordance 

with the Contract. 

2. Principal to pay the Contract Price 

The Principal agrees to pay the Contractor the Contract Price payable under the Contract at the times and in 

the manner provided in the Contract. 

3. Each party to fulfil all other obligations 

Each party agrees to the terms and conditions as set out in the Contract. 

4. Contract Documents 

The Contract comprises the following documents: 

(a) this Contract Agreement; 

(b) Schedule 1 - Special Conditions of Contract - Specific Conditions of Contract; 

(c) Schedule 2 - Special Conditions of Contract - Other Conditions of Contract; 

(d) the General Conditions of Contract (being sections 1 - 18 of NZS 3910: 2013) (including Schedules 

other than those expressly included in this clause 4); 

(e) Annexure A: the Principal’s Requirements;  

(f) Annexure B: Contract Price and Schedule of Prices. 

(g) Annexure C: Technical Requirements 
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(h) Annexure D: Supplementary Information 

The documents comprising the Contract shall be taken as mutually explanatory of one another but in the case 

of ambiguity or conflict, the priority of the documents shall be as listed in clause 4 above, with each document 

prevailing over a document lower in the list. 

5. Entire Agreement 

This Contract constitutes the entire agreement between the parties.  Except as expressly provided for in the 

Contract, this Contract supersedes all prior negotiations, representations and warranties.  

Executed as an agreement: 

EXECUTED by 

Ministry of Foreign Affairs and Trade 

by 

  

 

 

  Authorised Signatory 

 

  Print Name 

Witness  

Print Name  

Occupation  

Address  

 

EXECUTED by  

[●]  

by 

 

  

Director/Authorised Signatory 

 

 Director/Authorised Signatory 

Print Name 

 

 

 Print Name 

Witness to both Signatures  

Print Name  

Occupation  

Address  
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Schedule 1- Special Conditions of Contract – Specific 
Conditions of Contract 

Schedule 1 – Special Conditions of Contract is amended and replaced by the following.  

Clause numbers below refer to clauses in the General Conditions of Contract, as amended or supplemented by 

Schedule 2 - Special Conditions of Contract - Other Conditions of Contract below.  
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Clause 

 

Title and subject matter Specific condition data 

1. INTERPRETATION  

1.2 Definitions  

 The Principal is: Ministry of Foreign Affairs and Trade (MFAT) 

1.2 Principal’s Nominee is: Government of the Republic of Kiribati (GoK) 

1.2 Country Kiribati 

1.2, 10.2 Separable Portions   

 • Are there any Separable Portions in this Contract?  Potentially, to be agreed during ECI 

 • If yes, the Separable Portions are as follows and as 

further defined in the Contract: 

 

2. THE CONTRACT  

2.1 Type of contract  

2.1.1 This Contract is a:  (select one to apply (a), (b), or (c)) 

 (a) Lump sum contract governed by clause 2.2; ☑ Lump sum, with some works on a measure and 

value basis as per clause 2.2.6 

 (b) Measure and value contract governed by 2.3; ☐ 

 (c) Cost reimbursement contract governed by clause 2.4; ☐ 

2.2.6 Measure and Value Works  

(Where the type of contract is lump sum but certain portions 

of the Contract Works are priced using Measure and Value 

(e.g. civil works) 

Provisional Sums or Provisional Items 

 

2.4 Cost reimbursement contract  

2.4.1 Allowance(s) which are to be added to Net Cost in a cost reimbursement contract or for parts of the Contract Works 

which are required to be carried out on a cost reimbursement basis:  

(If percentages are shown as zero or nil, allowances for overheads and profit are deemed to be included in Net 

Cost.) 

 • Allowance for On-site Overheads: Not applicable 

 • Allowance for Off-site Overheads and Profit: Not applicable 

2.4.4 Indicative estimates of the Contract Price:  

 Are indicative estimates required?  No 

2.5 Local authority contracts, contracts in public places, and road contracts 

2.5.1 Is this Contract a local authority contract to which clause 

2.4.2 applies? 
No  

2.5.3 Is this Contract a contract in a public place to which B1 and 

B2 of Appendix B apply? 
No  

2.5.4 Is this Contract a road contract to which Appendix B applies?  No  

 If yes, the allowance under B3 shall be: Not applicable 

2.7 Documents prepared by the Engineer or Principal  

2.7.1 Copies of the Contract shall be supplied without charge to the 

Contractor in the following electronic form: 

PDF on flash drive, PDF on Sharepoint Site with 

controlled access 
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2.8 Documents prepared by the Contractor  

2.8.2 Copies of documents referred to in clause 2.8.2 shall be 

supplied without charge to the Engineer: 

  

 • Number of hard copy sets: Two 

 • In the following electronic form: PDF and MS Word 2010, as applicable, on a 
Sharepoint Site  

3. BONDS  

3.1 Contractor’s Bonds  

3.1.1 Are Contractor’s Bonds required? Yes 

3.1.2 If yes, the amount of the Contractor’s Bonds shall be: 1 x Contractor’s Bond in the amount of 5% of the 
total contract price (Practical Completion Bond) 

3.2 Principal’s Bond  

3.2.1 Is a Principal’s Bond required? No 

3.2.2 If yes:  

 • The amount of the Principal’s Bond shall be:  Not applicable 

 • The surety for the Principal’s Bond shall be:  Not applicable  

4. SUBCONTRACTS  

4.1 General  

4.1.5 (a) Subcontractors in the following Subcontractor categories 

are required to provide deeds of continuity: 

 All Subcontractors engaged to perform subcontract 

works for a price that exceeds $100,000 exclusive of 

GST 

4.1.5 (b) Subcontractors in the following Subcontractor categories 

are required to provide deeds of warranty: 

 (i) All Subcontractors engaged to perform 

subcontract works for a price that exceeds $100,000 

exclusive of GST; and 

(ii) The Subcontractors identified in [insert]  

5.  GENERAL OBLIGATIONS  

5.3  Control of Employees  

5.3.2 The Contractor’s key personnel are:  [insert] 

5.4 Possession of the Site  

5.4.1 The Contractor shall be given possession of the Site  

 (a) 10 Working Days after the Date of Acceptance of 

Tender: 

☐(select one to apply (a) or (b)) 

 (b) On the following date : ☑ [insert date] 

 

The Contractor shall specify the date on the Pricing 
Proposal as part of the ECI process. This is to be 

mutually agreed.  

 

5.4.3 Limits on the Contractor’s right of entry to adjoining 

properties are 

Not applicable  

5.5 Separate Contractors   
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5.5.1 Separate Contractors who may be carrying out work on the 

Site concurrently with the Contract Works are: 

Not Applicable 

5.5.2 Are facilities for Separate Contractors required? No  

 If yes, details of facilities required are: Not applicable 

5.6 Care of the Contract Works and Site  

5.6.6(g) Further risks specifically excepted are:  Not applicable  

5.10 Programme  

5.10.4 Is the programme required to be a Comprehensive 

Programme? 
Yes 

5.10.4(e) If yes, other requirements for the Comprehensive Programme 

are: 

Refer to Principal’s Requirements and Specifications.  

Additionally, outline clearly the critical path, and the 
following milestones: 

- Possession of site 

- Start of construction 

- End of construction 

- Practical Completion 

- Final Completion 

5.10.5 The Comprehensive Programme shall use the following 

software: 

MS Project file with pdf printed copy  

5.10.6 Updates of the Comprehensive Programme shall be provided 

at the following intervals: 

Fortnightly 

5.11 Compliance with laws  

5.11.3 Exceptions to the Principal’s obligations to obtain licences 

under clause 5.11.3 are: 

The Contractor shall be responsible for payment and 

recovery of any refundable deposits associated with 

any licences required, including but not limited to: 

Permits for quarrying  

Permits for excavation 

Permits for connecting to existing services including 

wastewater discharging 

Permits for traffic management 

Any licences for disposal of materials, Hazardous or 

not 

5.11.4 Licences to be obtained by the Principal: Building Consents and Environmental Consents.  

5.17 Safety plan  

 Is a Site-specific safety plan required to be prepared by the 

Contractor? 

Yes – to be submitted within the Project Execution 
Plan and finalised within 15 days of the Date of 
Contract Agreement 

5.18 Quality plan  

 Is a quality plan required to be prepared by the Contractor? Yes – to be submitted within the Project Execution 
Plan and finalised within 15 days of the Date of 
Contract Agreement 

5.19 Traffic management plan  

 Is a traffic management plan required to be prepared by the 

Contractor? 

Yes – to be submitted within the Project Execution 
Plan and finalised within 15 days of the Date of 
Contract Agreement 
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5.20 As-built drawings and operation and maintenance manuals 

5.20.1(a) Are as-built drawings required to be prepared by the 

Contractor? 

Yes – to be submitted and accepted prior to the issue 
of a Practical Completion Certificate. 

5.20.1(b) Are operation and maintenance manuals required to be 

prepared by the Contractor?  
Yes 

6. THE ENGINEER  

6.1 Appointment of Engineer  

6.1.2 The Engineer is: [MFAT to advise] 

 whose professional qualification is: [MFAT to advise] 

8. INSURANCES  

8.1 General  

8.1.1 The party identified below shall arrange the following 

insurances referred to in the following clauses: 

  

 Clause 8.3 or clause 8.8 Construction Contractor  

 Clause 8.8 Existing structure(s) and contents  Not Applicable 

 Clause 8.4 Plant  Contractor 

 Clause 8.5 or clause 8.9 Public liability  Contractor  

 Clause 8.5.2 Motor vehicle liability Contractor  

 Clause 8.6 Professional indemnity  Contractor  

8.1.6 The following forces of nature shall be specifically insured 

under clause 8.3 or clause 8.8 as applicable: 

 

(a) Landslip: No 

 (b) Earthquake: Yes 

(c) Tsunami: Yes 

 (d) Tornado: No 

(e) Cyclone: No 

 (f) Storm: Yes 

(g) Flood: Yes 

 (h) Lightning strike: Yes 

(i) Volcanic activity: No 

 (j) Hydrothermal activity: No 

(k) Geothermal activity: No 

8.3, 8.8 Construction insurance  

(These items are required to be completed whether the Contractor or the Principal is the insuring party (see clause 

8.1 above)) 

8.3.2, 8.8 The following shall have their respective interests noted in 

the construction insurance policy: 

The Principal, the Contractor and Subcontractors, 

and the Principal’s Nominee 
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8.3.3, 8.8 Where construction insurance is required (see clause 8.1 

above), the amount of insurance to be effected for the 

Contract Works and Materials shall be for not less than the 

sum of the Contract Price, after the acceptance of the tender 

or other offer, plus the following allowances:  

 

 (a) An allowance for the Cost of demolition, disposal and 

preparation for replacement work, equal to:  

(select one to apply, (i) or (ii)) 

 (i) The amount in the right hand column:  ☑ ($)500,000 

 (ii) The percentage in the right hand column of the 

Contract Price adjusted as above:  

☐  (%) 

 (b) An allowance for professional fees including the Cost of 

clerks of works and inspectors, equal to:  

(select one to apply, (i) or (ii)) 

 (i) The amount in the right hand column: ☑ ($)800,000 

 (ii) The percentage in the right hand column of the 

Contract Price adjusted as above: 

☐ (%) 

 (c) An allowance for items to be incorporated in the 

Contract Works, the Cost of which is not included in the 

Contract Price, equal to:  

(select one to apply, (i) or (ii)) 

 (i) The amount in the right hand column ☑ ($)500,000 

 (ii) The percentage of the Contract Price adjusted as 

above, stated in the right hand column:  

☐ (%) 

 (d) An allowance for an increase in the Contract Price due to 

Variations equal to:  

(select one to apply, (i) or (ii))  

 (i) The amount in the right hand column: ☐ ($)0 

 (ii) The percentage of the Contract Price adjusted as 

above, stated in the right hand column:  

☑ 7(%) 

 (e)  An allowance for increased construction Costs due to 

inflation equal to: 

(select one to apply, (i) or (ii)) 

 (i) The amount in the right hand column:  ☐ ($) 

 (ii) The percentage of the Contract Price adjusted as 

above, stated in the right hand column:  

☑ 3(%) 

8.4 Contractor arranged Plant insurance  

 Where Plant is required to be insured (see clause 8.1 above): (select one to apply, (a) or (b))  

 (a) The Contractor shall insure the following items of Plant 

on the Site for the amounts stated: 

(list specific items) 

 (b) The Contractor shall insure each item of Plant on the Site 

having a current market value of more than:  

☑ $5,000 

8.5 Contractor arranged public liability insurance  

8.5.1 Where required (see clause 8.1 above), public liability 

insurance shall be effected by the Contractor for an amount 

not less than: 

$10,000,000 

 Such public liability insurance may include sub-limits:    
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 • For liability arising out of vibration, weakening or 

removal of support, of not less than: 

$2,000,000 

 • For liability under the Forest and Rural Fires Act 1977, 

of not less than: 

Not applicable 

8.5.2 Where required (see clause 8.1 above), motor vehicle third 

party liability insurance shall be effected for an amount not 

less than: 

$500,000 or such other amount as required by 
Applicable Laws  

8.6 Contractor arranged professional indemnity insurance 

8.6.1 Where required (see clause 8.1 above), professional 

indemnity insurance for design by the Contractor shall be 

effected for an amount not less than:  

 

 • For any one claim: $1,000,000  

 • And for an amount in the aggregate of: $2,000,000 

8.6.2 Sub-limits of liability for design of parts of the Contract 

Works by Subcontractors shall be not be less than:  

Same as amounts in clause 8.6.1 

8.8 Principal arranged construction insurance (refer also to clause 8.3)   

 In accordance with clause 8.7.2, the insurance policy wording 

title for clause 8.8.1 and clauses 8.8.2 (a), (b), and (c) is: 

Not applicable 

 In accordance with clause 8.7.2, the extraordinary exclusions, 

conditions, warranties or endorsements to the policy for 

clause 8.8.1 and clauses 8.8.2 (a), (b), and (c) are: 

Not applicable 

8.8.1 Where the Principal is required to effect construction 

insurance (see clause 8.1 above): 

  

 The lead insurer is: Not applicable 

 Address of lead insurer: Not applicable 

 The nominal deductibles are:  

 • For damage arising out of the Contract Works:  Not applicable 

• For other claims:  Not applicable 

• For natural perils:  Not applicable 

8.8.2(a) The existing structures are:  

 • The replacement value to be insured is:  Not applicable 

 • The lead insurer is: Not applicable 

 • Address of lead insurer: Not applicable 

 The Nominal Deductibles are:    

 • For damage arising out of the Contract Works:  Not applicable 

 • For other claims:  Not applicable 

 • For natural perils:  Not applicable 

8.8.2(b) Other structures in the vicinity are:  
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 • The replacement value to be insured is: Not applicable 

 • The lead insurer is: Not applicable 

 • Address of lead insurer: Not applicable 

 The Nominal Deductibles are:  

 • For damage arising out of the Contract Works:  Not applicable 

 • For other claims: Not applicable 

 • For natural perils: Not applicable 

8.8.2(c) Contents insurance:  

 • The replacement value to be insured is:  Not applicable 

 • The lead insurer is: Not applicable 

 • Address of lead insurer: Not applicable 

 The Nominal Deductibles are:  

 • For damage arising out of the Contract Works:  Not applicable 

 • For other claims: Not applicable 

 • For natural perils: Not applicable 

8.9 Principal’s option to insure public liability  

8.9.1 Where required (see clause 8.1 above), the Principal shall 

effect public liability insurance for an amount not less than:  

 

 The lead insurer is: Not applicable 

 Address of lead insurer: Not applicable 

 Deductible is: Not applicable 

 In accordance with clause 8.7.2:  

 • the policy wording title is: Not applicable 

 • extraordinary exclusions, conditions, warranties, or 

endorsements to the policy are: 

Not applicable 

8.9.2 Such public liability insurance may include sub-limits for: (specify as applicable or state ‘not applicable’) 

 • Liability arising out of vibration, weakening or removal 

of support: 

 Not applicable 

 • Liability under the Forest and Rural Fires Act 1977: Not applicable 

9 Variations  

9.3 Valuation of variations  

9.3.1(c)(ii)A) Variation On-site Overhead allowance:  As per ECI Agreement 

9.3.1(c)(ii)(B) Variation Off-site Overhead and Profit allowance: As per ECI Agreement 

9.3.1(d) Working Day rate as compensation for delay As per ECI Agreement 

10. TIME FOR COMPLETION  
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10.2 Due Date for Completion  

10.2.1 The Due Dates for Completion are:  

 (a) For the Contract Works:  [insert] To be mutually agreed 

 (b) For any Separable Portions:  [insert] To be mutually agreed 

10.4 Practical Completion Certificate  

10.4.5 Prior to issue of the Practical Completion Certificate:  (Select one to apply, (a), (b), or (c)) 

 (a) Producer Statements in the form of Schedule 6 are 

required; 

☑ 

 (b) Producer Statements as set out in the following parts of 

the Contract are required: 

☑ Specific works requiring Producer 
Statements to be confirmed following the 
ECI process  

 (c) Producer Statements are not required. ☐  

10.5 Damages for late completion  

10.5.1 Liquidated damages shall be applied as follows:  

 • In respect of the Contract Works: $5,000 per day  

 • In respect of any Separable Portion(s):   

10.6 Bonus for early completion  

10.6.1 Is a bonus to be payable?  No 

 • If yes, the bonus for the Contract Works is: Not applicable 

 • If yes, bonuses for any Separable Portions are: Not applicable 

11. DEFECTS LIABILITY   

11.1 Defects Notification Period   

 The Defects Notification Period shall be:  

 • For the Contract Works: 12 months from Practical Completion of the Contract 
Works  

 • For any Separable Portions: 12 months from Practical Completion of the Contract 
Works 

11.3 Final Completion Certificate  

11.3.2 Prior to issue of the Final Completion Certificate: (select one to apply, (a), (b), or (c)) 

 (a) Producer Statements in the form of Schedule 6 are 

required; 

☑   

If Contract Works or defects repaired during the 
Defects Notification Period have made the statements 
submitted under clause 10.4.5 inapplicable or only 

partially applicable. 

 (b) Producer Statements as set out in the following parts of 

the Contract are required:  

☑  To be provided by subcontractors performing 

various portions of the building works  

 (c) Producer Statements are not required. ☐ 

11.5 Warranties  

11.5.1  (select one to apply, (a) or (b)) 

 (a) No warranties are required; ☐ 
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 (b) The Contractor shall provide warranties as set out in 

the Contract: 

 

☑ (i) warranty in favour of the Principal’s Nominee 

in the form annexed at Schedule 18 

(ii) Procure that each of the Subcontractors identified 
in 4.3.1 provide a warranty for the relevant part of 

the Contract Works in the form annexed at Schedule 
13 

(iii) Provide Other Warranties as required by 11.5.4 

 

12. PAYMENTS  

12.1 Contractor’s payment claims  

12.1.3(b) (iii) Advances for Materials delivered to the Site (select one to apply, (a) or (b)) 

(a) Advances for Materials delivered to the Site but which 

have yet to be incorporated in the Contract Works shall 

not be made; 

☐ 

 (b) Advances for Materials delivered to the Site but which 

have yet to be incorporated in the Contract Works shall 

be made, subject to the following conditions: 

☑ For materials mutually agreed and subject to 
the conditions set out in clause 12.1A which 

shall be conditions precedent to any such 
advance 

12.1.3(b) (iv) Advances for Temporary Works or Plant (select one to apply, (a) or (b)) 

(a) Advances for Temporary Works or Plant shall not be 

made; 

☑ Unless mutually agreed 

 (b) Advances for Temporary Works or Plant shall be made, 

subject to the following conditions: 

 

☐ [To be mutually agreed] 

12.1.3(b) (v) Advances for Materials not yet on Site (select one to apply, (a) or (b)) 

(a) Advances for Materials not on Site shall not be made;  ☐ 

 (b) Advances for Materials not yet on Site shall be made, 

subject to the following conditions:  

☑ For materials mutually agreed and subject to 
the conditions set out in clause 12.1A which 
shall be conditions precedent to any such 

advance 

12.3 Retention monies  

12.3.1, 12.3.2 The percentage to be retained from each progress payment 

and the limit of the total sums retained shall be in accordance 

with the following: 

(select one to apply, (a) or (b)) 

 (a) For the Contract Works, a total retention of: 

• 10% on the first $200,000, and 

• 5% on the next $800,000, and 

• 1.75% on amounts in excess of  

$1,000,000, and  

• With a maximum total retention when aggregated of 

$200,000, and 

• With a defect’s liability retention of half  

the total retention. 

☐ 

 (b) The retention scale in the right-hand column: ☑For the Contract Works, a total retention of: 

• 5% on each milestone payment 

• With a defect’s liability retention of the total 

retention. 
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 12.3.3 Bond in lieu of retention (select one to apply, (a) or (b)) 

 (a) The Contractor may provide a bond in lieu of retentions; ☐ [Tenderers to propose] 

 (b) The Contractor may not provide a bond in lieu of 

retentions.  

☑ 

12.8 Cost fluctuations (select one to apply, (a), (b), or (c))  

 (a) Cost fluctuations shall not be paid; ☑ 

 (b) Cost fluctuations shall be paid in accordance with 

Appendix A; 

☐ 

 (c) Cost fluctuations shall be paid in accordance with the 

method described in: 

☐   

12.13 Goods and services tax  

12.13.2 Payment Schedules provided by the Engineer: (select one to apply, (a) or (b))  

 (a) Shall not be in the form of a tax invoice; ☑ 

 (b) Shall be in the form of a buyer created tax invoice and 

the parties agree not to issue any other tax invoice for 

items covered by the Payment Schedule. 

☐ 

13. DISPUTES  

13.4 Arbitration  

13.4.3 

If required, the arbitrator shall be nominated by the 

following person:  Arbitrators’ and Mediators’ Institute of New Zealand 

 The place (and seat) of arbitration will be:  Wellington, New Zealand 

15. SERVICE OF NOTICES  

15.1.2 For the purpose of service of written notice:  

 (a) The address of the Principal is:  

 Postal address: MFAT, Private Bag 18-901, Wellington 6160, New 
Zealand 

 Delivery address: MFAT, Level 10, HSBC Tower, 195 Lambton Quay, 
Wellington 6011, New Zealand 

 

 Mark for the attention of: [insert] 

 Email address: 
[insert] 

 Other agreed means of electronic communication and 

address detail: 

Not applicable 

 (b) The address of the Contractor is:  

 Postal address: [insert] 

 Delivery address: [insert] 

 Mark for the attention of: [insert] 

 Email address: [insert] 
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 Other agreed means of electronic communication and 

address detail: 

Not applicable 

 (c) The address of the Engineer is:  

 Postal address:  

 Delivery address: [To be confirmed] 

 Mark for the attention of: [To be confirmed] 

 Email address: [To be confirmed] 

 Other agreed means of electronic communication and 

address detail: 

Not applicable 

  



 

 Page | 15 

Schedule 2 - Special Conditions of Contract - Other 
Conditions of Contract 

Clause numbers below refer to clauses in the General Conditions of Contract, as amended or supplemented by 

Schedule 2 - Special Conditions of Contract - Other Conditions of Contract below. 

The General Conditions of Contract are amended as follows: 

Section 1 - Interpretation 

1.2  Definitions 

Where a word or expression appearing in clause 1.2 of the General Conditions of Contract also appears in 

clause 1.2 of the Special Conditions, the definition in the Special Conditions replaces that definition. 

Otherwise the definitions set out below are additional definitions. 

Applicable Laws means all laws, treaties, regulations, standards, decrees, rules, decisions, judgements, orders, 

injunctions, interpretations, authorisations and directives applicable to the performance of the Contract Works 

and issued by any government authority (including any Authority), having jurisdiction over the matter in 

question and that are in effect at the time in question. 

Authority means the government and any local body or authority having jurisdiction or authority in respect of 

the Site or the Contract Works.  

Claim means any claim, Variation, extension of time, account, costs, delay costs, expense, damage, difference, 

disputes, action, demand, suit or proceeding (including by way of contribution or indemnity)  

Conflict of Interest happens if a Person's (including the Contractor’s) personal interests or obligations conflict 

with the responsibilities of their job or position (including as a party to the contract) which means that the 

relevant person’s independence, objectivity or impartiality can be called into question and may take the form 

of: 

(a) an actual conflict: where the conflict currently exists; 

(b) a potential conflict: where the conflict is about to happen, or could happen; or 

(c) a perceived conflict: where other people may reasonably think that a person is compromised. 

Contract Material means all material brought or required to be brought into existence, or for the purpose of, 

performing the Contract Works including documents, reports, technical information, plans, charts, drawings, 

specifications, calculations, tables, schedules, data (stored by any means) and books of account and operating 

records. 

Contract Works means the works including Temporary Works to be executed in accordance with the 

Contract and includes all works and services required or inferred by or ancillary to the Contract. 

Contractor’s Bond means the Practical Completion Bond and the Final Completion Bond referred to in 3.1.2, 

and also includes a reference to either of them and any bond replacing either of them.   

Country means the country where the Site is located, as specified in Schedule 1 - Specific Conditions. 

Date of Acceptance of Tender means the date of the Contract Agreement.  

Environment includes: 

(a) ecosystems and their constituent parts, including people and communities; and 

(b) all natural and physical resources; and 

(c) amenity values; and  
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(d) the social, economic, aesthetic, and cultural conditions which affect the matters stated in paragraphs (a) 

to (c) of this definition or which are affected by those matters. 

Final Completion Bond means the final completion bond provided in accordance with clause 3.1.2, for the 

amount stated in Schedule 1 - Specific Conditions and in the form set out in Schedule 3; 

 

Good Industry Practice means practices, procedures, methods, specifications and standards which are used 

by prudent, competent, experienced and reputable contractors when performing work of a similar nature to the 

Contract Works.  

 Initial Programme means the initial programme attached at Annexure 3.  

Insolvency Event occurs in respect of a Person, when that Person:  

(a) becomes bankrupt;  

(b) goes into liquidation;  

(c) has a receiver, administrator or statutory manager appointed; 

(d) is insolvent, presumed to be insolvent or unable to pay its indebtedness as it falls due; 

(e) stops or suspends, or threatens to stop or suspend, payment of any of it indebtedness, or begins 

negotiations or takes any proceedings to reschedule any of its indebtedness;  

(f) makes, or proposes to make, an assignment, arrangement, composition with, or for the benefit of, its 

creditors in respect of or affecting any of its indebtedness; or 

(g) something having a substantially similar effect to (a) to (f) happens in connection with that Person 

under the law of any jurisdiction. 

Method of Working Plans means the method of working plans attached at [insert]. 

Practical Completion Bond means the practical completion bond provided in accordance with clause 3.1.2, for 

the amount stated in Schedule 1 - Specific Conditions and in the form set out in Schedule 3. 

 

Principal’s Nominee for the purposes of the Contract, will be the entity named in Schedule 1 - Specific 

Conditions. 

Principal’s Requirements means the Principal’s written requirements for the Contract Works included in the 

Contract at Annexure A. 

Project has the meaning given in the Contract Agreement.  

Temporary Works means works of any kind, not being part of the Contract Works to be taken over the 

Principal or the Principal’s Nominee but which are required for the execution of the Contract Works. 

Title Restrictions means any easements, covenants, leases and other interests, including those registered 

against the title to the Site as notified to the Contractor at the Date of Acceptance of Tender.  

Working Day means any day other than a Saturday, Sunday, public holiday (in the Country) and any day 

within the period from 24 December to 5 January both inclusive irrespective of the days on which work is 

actually carried out. 

Schedule of Prices means the schedule of prices attached at Annexure B. 

Delete the following definition:  

Day 

 



 

 Page | 17 

1.3 General 

New clauses 1.3.9 - 1.3.11 are inserted as follows: 

1.3.9 A reference to an Act, statute, ordinance, code or other law includes regulations and other instruments under 

it.  

1.3.10 No rule of construction (including the contra proferentem rule) applies to the interpretation of the Contract to 

the advantage or disadvantage of any one party on the basis that a party prepared the Contract or any relevant 

part of it. 

1.3.11 The words “including”, “for example” or “such as” when introducing an example, do not limit the meaning of 

the words to which that example relates or examples of a similar kind. 

1.4 Law, currency and language 

Delete clause 1.4.1 and replace with the following: 

1.4.1 This Contract shall be governed by, and construed in accordance with, New Zealand law. Subject to Clause 

13, where the parties have been prevented by Applicable Laws from exercising their rights pursuant to Clause 

13, the parties submit to the exclusive jurisdiction of the courts of New Zealand. 

Insert new clause 1.4.4 as follows: 

1.4.4 If the Contractor becomes aware of any conflict between a requirement of the Contract and any other 

Applicable Laws, it shall inform the Engineer immediately.   

2 The Contract 
2.2 Lump sum contract 

  

Add new clause 2.2.6: 

2.2.6 If Schedule 1 - Specific Conditions provide that the Contract Works include [insert] Provisional Sums or 

Provisional Items to be confirmed which are to be priced on a measure and value basis, then despite 2.2.1 to 

2.2.5 and 12.9, the final Contract Price payable for [insert] works package comprising part of the Contract 

Works (which is a Provisional Sum or Item, the rates for which are included in the Schedule of Prices) shall 

be calculated on a ‘measure and value’ basis, pursuant to 2.3 with the following amendments: 

(a) Add to the end of 2.3.2: “unless and to the extent that the omission constitutes a breach of or is 

inconsistent with 2.3.6(b)”; 

(b) Add a new 2.3.6 as follows: 

“2.3.6 The Contractor warrants and undertakes to the Principal that: 

(a) The descriptions of the various items in the Schedule of Prices and the prices for each 

item in the Schedule of Prices are accurate and correct; 

(b) The Schedule of Prices is comprehensive and there are no items missing from the 

Schedule of Prices which the Contractor, acting in accordance with Good Industry 

Practice, would ordinarily or reasonably expect need to be included in the Schedule of 

Prices having regard to the nature or scope of the Contract Works; 

(c) The Contractor has exercised reasonable skill and care in preparing any estimated or 

approximate bill of quantities included in the Contractor’s tender;  

(d) Subject to 2.3.4 and 2.3.5, no discrepancy in the Schedule of Prices or between the 
Schedule of Prices and any actual Costs shall be treated as a Variation or give rise to 

any claim for an extension of time; and 

(e) The [insert] Price Schedule set out in the Schedule of Prices shall apply to the [insert] 

works package comprising part of the Contract Works. 
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2.6 Evidence of Contract 

Delete clause 2.6 and replace with the following: 

Unless the Contractor and the Principal otherwise agree in writing, until the Contract Agreement is signed, 

there is no contract between the Contractor and the Principal.  (To avoid doubt, Date of Acceptance of Tender 
is accordingly defined to mean the date of the Contract Agreement.)  

 

2.8 Documents prepared by the Contractor 

2.8.2 Delete the second sentence of the clause and substitute with the following:  

All such documents in electronic and hard copy form shall be the property of the Principal and/or the 

Principal’s Nominee (as instructed by the Principal) and shall not be copied or used by or on behalf of the 

Contractor for any purpose other than the Contract. 

2.9 Assignment 

Delete clause 2.9 and replace with the following: 

2.9.1 The Contractor must not directly or indirectly assign or transfer any of its rights or purport to novate or 

transfer any of its obligations arising out of this Contract to any Person without the Principal’s prior written 

consent. Assignment shall be deemed to include the effective control of the Contractor changing or passing to 

any Person not having effective control as at the Date of the Contract Agreement. 

2.9.2 The Principal may assign, charge, or novate this Contract to any Person, with the Contractor’s prior written 

consent which shall not be unreasonably withheld or delayed. In the case of a novation to which the Contractor 

has consented as aforesaid, the Contractor must promptly execute, in triplicate, a deed of novation in the form 

reasonably required by the Principal, failing which the Principal may withhold payment of any amounts 

otherwise due and payable by the Principal to the Contractor under the Contract. 

2A Contractor's Warranties 

A new clause 2A is inserted as follows: 

2A.1 Contractor warranties and confirmation 

The Contractor warrants and confirms to the Principal that the Contractor: 

(a) is satisfied that the Contract Price is sufficient to cover performing all of its obligations under and in 

connection with the Contract including all risks, contingencies and other circumstances which the 

Contractor is liable under the Contract or under relevant Applicable Laws.  Without limiting the 

foregoing, the Contractor is deemed to have allowed in the Contract Price, for: 

(i) the Cost and risk of exchange rate variations through the course of the Contract; and 

(ii) the Cost and risk of transferring payments under the Contract from a New Zealand account to 

an overseas account(s), 

and the Contractor acknowledges that no adjustment will be made to the Contract Price for any 

fluctuation in exchange rates or the imposition of any foreign transfer fees or similar;  

(b) it is a corporation, duly incorporated and validly existing under the law of its jurisdiction of 

incorporation and it has the power to enter into, perform and deliver, and has taken all necessary action 

to authorise its entry into, performance and delivery of, the Contract and the transactions contemplated 

by the Contract;  

(c) is not aware of any fact or circumstance that would, or might reasonably be expected to, prevent it 

from performing its obligations, duties and liabilities under the Contract, at the times and in the manner 

contemplated by the Contract; and 
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(d) the Contractor has and will dedicate to the Project throughout the term suitably qualified staff and 

personnel and must ensure that all such personnel exercise all professional care and diligence in the 

performance of the Contractor’s obligations under this Contract. 

The Principal has entered into this Contract in reliance on the Contractor’s warranty set out in in this clause 

2A.1. 

3 Bonds 
3.1  Contractor's bond 

At the end of clause 3.1.1 include: 

The issuer or surety under the Practical Completion Bond and a Final Completion Bond shall be and remain a 

company with a Standard & Poor’s credit rating of A+ or higher (or commercially equivalent rating from an 

equivalent rating agency).  If either: 

 (a) the credit rating of the issuer or surety is at any time lower than such credit rating; or 

 (b)  the Practical Completion Bond (according to its terms) expires prior to Practical Completion; or 

 (c) the Final Completion Bond (according to its terms) expires prior to Final Completion,  

then the Contractor shall within five Working Days of such event, provide to the Principal a replacement Practical 

Completion Bond or Final Completion Bond which satisfies the requirements of section 3. 

Delete clause 3.1.2 replace with: 

The Contractor shall within 10 Working Days of the Date of Acceptance of Tender provide the Principal with 

security in the form of a Practical Completion Bond and a Final Completion Bond, to ensure performance of 

the Contractor’s obligations under the Contract Agreement.  The Practical Completion Bond and the Final 

Completion Bond shall be for the amounts stated in Schedule 1 - Specific Conditions and shall be in the form 

set out in Schedule 3, and shall be executed by the surety named in the tender or approved by the Principal. 

3.1.6 Delete and replace with: 

(a) The Practical Completion Bond may not be called up if: 

(i) The Contractor has carried out and fulfilled all the obligations of the Contractor under the 

Contract up to Practical Completion; 

(ii) The Contractor has paid to the Principal any damages sustained by the Principal for all defaults 

by the Contractor up to Practical Completion or the termination of the Contract; or 

(iii) A Practical Completion Certificate has issued for the whole of the Contract Works in 

accordance with 10.4. 

(b) The Final Completion Bond may not be called up if: 

(i) The Contractor has carried out and fulfilled all the obligations of the Contractor under the 

Contract up to the date of the Final Completion Certificate; 

(ii) The Contractor has paid to the Principal any damages sustained by the Principal for all defaults 
by the Contractor up to the date of the Final Completion Certificate or the termination of the 

Contract; or 

(iii) A Final Completion Certificate has issued for the whole of the Contract Works in accordance 

with 11.3. 

3.1.7 Delete and replace with: 
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(a) Within 5 Working Days after the Principal’s receipt of the Practical Completion Certificate for the whole 

of the Contract Works, the Principal shall deliver to the Contractor and to the Contractor’s surety a 
notice in writing stating that the Contractor and the surety are released from the Practical Completion 

Bond and shall return the original Practical Completion Bond to the Contractor. 

(b) Within 5 Working Days after the Principal’s receipt of the Final Completion Certificate for the whole 
of the Contract Works, the Principal shall deliver to the Contractor and to the Contractor’s surety a 

notice in writing stating that the Contractor and the surety are released from the Final Completion Bond 

and shall return the original Final Completion Bond to the Contractor. 

4 Subcontracts 
4.1 General 

4.1.2 In the first sentence delete "in the Contractor’s tender" and replace with "in the Special Conditions". 

4.1.3 Insert the following at the end of clause 4.1.3: 

and the Contractor shall be responsible for any act, omission, negligence or default of any Subcontractor or 

Subcontractor's agents, employees or consultants as fully as if it were the act, omission, negligence or default 

of the Contractor or the Contractor's agents, employees or consultants. 

4.1.4 Insert a new clause 4.1.4: 

In respect of each Subcontractor, the Contractor shall ensure: 

(a) the suitability of the Subcontractor and the Subcontractor's capability and capacity to deliver that 

aspect of the Contract Works being subcontracted; and 

(b) that any subcontract it enters into is on terms that are consistent with the Contract. 

4.1.5 Insert a new clause 4.1.5: 

(a) Where required by the Special Conditions, the Contractor must, prior to a Subcontractor commencing 

work on Site, provide the Engineer with deeds of subcontractor warranty and continuity in favour of 

the Principal and in the form set out in Schedule 13 and 17 respectively.  

(b) The Principal shall not be required to make any progress payment to the Contractor in connection with 

an amount claimed by a relevant Subcontractor until the Contractor has complied with clauses 4.1.5(a).  

5 General Obligations  
5.1 General responsibilities 

5.1.1 In clause 5.1.1 insert the words “or the Principal’s Nominee as required” after “Principal”. 

The following is inserted at the end of clause 5.1.1: 

Without limiting the foregoing, the Contractor shall construct and complete the Contract Works: 

(a) in a good and workmanlike manner; 

(b) in accordance with the Contract, the Principal’s Requirements, the Specifications, Method of Working 

Plans, and the Drawings; 

(c) in accordance with Good Industry Practice;  

(d) be structurally sound and weather-tight; and 

(e) in a safe and environmentally responsible manner.  

5.3 Control of employees 

5.3.1 Add to the end: 
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The Contractor must remove from the Site any person that compromises, or is likely to compromise the 

Environment and/or the safety or welfare of any employee, the Contract Works, the Principal’s tenants or other 

occupiers of the Site or the public, or any other person on the Site. 

Add the following new clauses: 

5.3.2 The Contractor must employ the key personnel named in Schedule 1 - Specific Conditions, in the positions 

nominated in the Special Conditions.  The Contractor shall not remove any key personnel from their 

nominated position without the prior written consent of the Engineer, whose consent shall not be unreasonably 

withheld. 

5.3.3 The Contractor must implement a policy aimed at the monitoring and prevention of the use of drugs and 

alcohol by Contractor and Subcontractor personnel which must be provided to the Principal for review and 

approval within 10 Working Days of the Date of the Contract Agreement. The policy may include testing of 

all personnel at induction, immediately following incidents and/or random test of all personnel from time to 

time.  

5.3.4 The Contractor is solely responsible, at its own expense, for providing all of the requirements of the 

Contractor’s personnel, including but not limited to: 

(a) Remuneration, benefits, including salaries, wages, insurance, termination payments, income taxes, all 

employment/payroll taxes, rest leave, overtime, allowances, social benefits, medical benefits, 

relocation expenses, indemnities, compensations and fringe benefits of whatever nature, and any 

benefits payable under Applicable Law or applicable collective labour contracts; 

5.3.5 The Contractor is solely responsible, at its own expense, for providing all of the requirements of the 

Contractor’s and its Subcontractors’ personnel, including but not limited to: 

(a) Emergency medical attention, including emergency evacuation services, unless expressly provided 

otherwise elsewhere in this Contract; 

(b) Immigration requirements, including passports, visas, work permits, exit and re-entry permits, medical 

examinations, personnel customs duties and all other applicable governmental authorisations or 

documentation required in connection with the employment of or the entry into, presence in or exit of 

Contractor and Subcontractor personnel from the Site or the Country; and 

(c) Food, accommodation, transportation (including national and international flights) and 

communications, unless expressly provided otherwise elsewhere in this Contract.  

5.3.6 The Contractor shall use reasonable endeavours to avoid any detrimental effects or disturbances to the labour 

at the Site which will adversely affect the Project. The Contractor shall promptly notify the Principal of any 

labour problems that have a potential to interrupt the Contract Works, the programme, the local communities, 

or affect the Contract Price. The Contractor is responsible for any employee and industrial relations incident 

involving any Contractor and/or Subcontractor personal and will take reasonable measures to ensure there is 

no impact on the performance of the Contract Work, the Site (if applicable) or the Contract. 

 

5.4 Possession of the Site 

 5.4.1 and 5.4.2: 

Insert new clause 5.4A.1: 

(a) Without limiting the Contractor’s responsibility for health and safety on, and security of, the Site, the 

Contractor acknowledges and agrees that it will have restricted right of access and egress to the Site 

for the purposes of carrying out the Contract Works. The Contractor will comply with the restrictions 

and requirements identified within the Contract Documents at all times.  

(b) The Contractor must follow the reasonable directions of the Engineer, the Principal and the Principals’ 

Nominee in connection with the use of, and access over and across, any parts of the Site which are not 

being actively worked on as part of the Contract Works.  
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(c) If, at any time, the Contractor fails to meet any condition in clause 5.4A.1 the Engineer may refuse the 

Contractor’s access to the Site unless and until those conditions have been met.  

New clauses 5.4.7 to 5.4.8 are inserted as follows:  

5.4.7 The Contractor shall: 

(a) observe and perform, and ensure the observance and performance of, the requirements of the Title 

Restrictions to the extent applicable to the performance of the Contract Works;  

(b) allow each Person with a right under a Title Restriction to exercise those rights in accordance with 

Title Restriction; and  

(c) programme the Contract Works so as to minimise disruption and inconvenience for the other occupiers 

of the Site or neighbouring properties including (without limitation) from the carrying out of those 

parts of the Contract Works which are noisy, dusty, involve the use of percussion machines, drilling or 

which in any other way would cause an unreasonable disruption and disturbance to the other occupiers 

of the Site or neighbouring properties. 

5.4.8 The Contractor must, whenever directed by the Engineer, stop any part of the Contract Works which are, in the 

opinion of the Engineer or the Principal, in breach of clauses 5.4.1, 5.4A.1, 5.4.4 or clause 5.4.7, and re-

programme that work to be carried out at another time. The Contractor will not be entitled to any Claim arising 

out of this clause 5.4.8 where the direction to stop works was based on an actual or reasonably apprehended 

breach of the relevant clauses. 

5.6  Care of the works and the Site 

5.6.1 Substitute the words "If the Principal takes occupancy." with the words "If the Principal or Principal’s 

Nominee takes occupancy.” 

5.7 Protection of Persons and property 

Insert at end of clause 5.7.1: 

All waste material must be removed from the Site by the Contractor in accordance with this Contract and title 

in such waste will vest immediately in the Contractor upon removal.   

Amend clause 5.7.2 (b) by deleting "significant" and adding "or risks to health and safety" after 
"hazards".  

Amend clause 5.7.3(a) by deleting "and serious harm" and replacing with ", incidents, injuries, notifiable 
events and hazards". 

Amend clause 5.7.3(b) by adding the words ", incidents and injuries" after the word "accidents". 

Amend clause 5.7.3(c) by adding the words "or at the Site" after the words "under the Contractor's 
control" and adding "and trained" after "supervised". 

Delete clause 5.7.4 and replace with the following: 

The Contractor shall as soon as practicable give to the Principal a copy of any report or notification which 

the Contractor is required to make to an Authority or to a regulator in relation to a notifiable event at the 

Site or in relation to the Contract Works.  

 Add new clauses: 

5.7.8 The Contractor shall carry out the Contract Works in accordance with all Applicable Laws.  In respect of 

health and safety, in carrying out the Contract Works, the Contractor shall comply with and ensure all its 

Subcontractors comply with: 

(a) all relevant local health and safety laws and regulations of the Country; 

(b) the standards and requirements of the Health and Safety at Work Act 2015 (NZ) (“H&S Act”) as if the 

Contract Works were taking place in New Zealand, including applicable regulations or standards under 
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the H&S Act, to the extent it is not inconsistent with such local health and safety laws that are more 

onerous;  

(c) Good Industry Practice; and 

(d) the Principal’s Health and Safety Policy as updated and provided to the Contractor from time to time, 

 (“H&S Requirements”). 

5.7.8A The Contractor warrants that it will ensure, so far as is reasonably practicable, that no act or omission: 

(a) creates a risk or causes a hazard, or harm to any worker of the Contractor or any other person at the 

Site or in the vicinity of the Site;  

(b) is a breach of any duty or obligation of the Contractor under any H&S Requirements in respect of the 

Contract Works or the Site; and 

(c) does or is likely to give rise to the issue of a provisional improvement notice, an improvement notice, a 

non-disturbance notice, a suspension notice or a prohibition notice (and including any subsequent 

notice), an infringement notice, enforcement action, proceedings or a prosecution under any 

Applicable Laws against the Principal, the Principal’s Nominee, the Contractor or Subcontractors in 

respect of the Contract Works or the Site. 

5.7.9  All operations necessary for the execution of the Contract Works will be carried out so as not to interfere 

unnecessarily with the convenience of the Principal, the Principal’s Nominee, owners of adjoining 

properties to the Site, the public, the local communities or with the condition of or access to, or use of, 

public or private highways, wharfs, jetties, roads, bridges, public places, or footpaths.  The Contractor will 

make good at its own cost all damage or injury arising out of its operations under this Contract. 

The Contractor will ensure, so far as is reasonably practicable, the general health and safety of the public, 

pedestrian and vehicle traffic, Subcontractors and workers (as defined in the H&S Act), and will: 

(a) be responsible for any necessary traffic control during the course of the execution of the Contract 

Works and will comply with the Principal's reasonable requirements as communicated to the 

Contractor as to traffic control; 

(b) without limiting its responsibilities and obligations under Applicable Law, ensure, so far as is 

reasonably practicable, that it takes precautions to prevent incidents or accidents while undertaking the 

Contract Works by erecting fences, barriers, signs, devices to cause traffic to slow down, and ensure 

adequate lighting at all times; and 

(c) where there is any hole, well, excavation, or other place dangerous to persons passing along the Site, 

use appropriate precautions to eliminate, minimise or otherwise control the hazard and associated risks. 

5.7.10  Before commencing any work on the Site, the Contractor must prepare and comply with a health and 

safety plan specifically for the performance of the Contract Works and obtain the written approval of 

the Engineer to that plan. The health and safety plan prepared by the Contractor must:  

(a) take into account all requirements of relevant Authorities who have jurisdiction over the Contract 

Works and/or the Site; 

(b) comply with Good Industry Practice and satisfy the requirements of the H&S Requirements, any 

relevant occupational safety and health standards of the Country; and 

(c) specifically address and remedy any and all security and health and safety issues arising from the 

proximity of the occupied and operational areas of nearby buildings. 

5.7.11  Neither the approval by the Engineer of the health and safety plan in accordance with clause 5.7.14 nor the 

Contractor's compliance with it will relieve or release the Contractor from any obligations, duties or 

liabilities under the Contract. 

5.7.12   The Contractor must: 
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(a) liaise regularly with the Engineer to identify, record and address any health and safety issues, hazards 

or risks to health and safety and any associated incidents (including near misses) on the Site or in 

relation to the Contract Works; 

(b) provide such information as the Engineer reasonably requires in respect of all matters referred to in 

clause 5.7.16(a) and provide copies to the Engineer of any notices or orders issued under any 

Applicable Laws in respect of the Contract Works or the Site and any notifications, information or 

reports issued or provided by the Contractor under any Applicable Laws in respect of the Contract 

Works or the Site to any Person (including any Authority); and 

(c) co-operate, consult and co-ordinate activities with the Principal, the Principal’s Nominee, separate 

contractor or any other Person on Site who has a duty under any Applicable Laws in relation to the 

Contract or at the Site. 

5.7.13 In respect of the Environment, the Contractor shall ensure that in carrying out the Contract Works it: 

(a) complies with all Applicable Laws (including applicable environmental and planning laws of the 

Country) as well as, to the extent not inconsistent with the environmental laws of the Country, the 

applicable environmental Standards and legislation in New Zealand, including the Resource 

Management Act 1991 (NZ), the Hazardous Substances and New Organisms Act 1996 (NZ) and 

applicable regulations or standards thereunder (“New Zealand Environmental Laws”); and 

(b) obtains all necessary environmental permits or consents required Works under the applicable 

environmental laws of the Country (“Environmental Permits”). 

(c) where provided within the Principal’s Requirements the Contractor shall comply with the 

Environmental and Social Impact Management Plan (ESMP)  

5.7.14 The Contractor warrants to the Principal that the Contractor will not do or omit to do (or permit the same) 

anything, or use materials, substances or processes that may: 

(a) result in a breach of the New Zealand Environmental Laws, Environmental Permits or this Contract;  

(b) give rise to the issue of any notice, proceedings or prosecution under any Environmental Law against 

the Principal, the Principal’s Nominee, the Contractor, any Subcontractors or any separate contractors; 

and 

(c) result in a discharge of a contaminant into the Environment, cause the emission of noise or dust to 

exceed a reasonable level, or cause any adverse effect on the Environment. 

5.7.15  If the Contractor becomes aware that it or any Subcontractor is or may be in breach, or is likely to be in 

breach of clause 5.7, then it must notify the Engineer as soon as practicable and the Contractor will 

follow the reasonable directions, if any, of the Engineer to avoid, remedy or mitigate such breach or 

anticipated breach.  

5.7.16  The Contractor must, without limiting any of the Contractor's obligations, comply with any reasonable 

requirements communicated by the Engineer in respect of the matters referred to in clause 5.7 (including in 

respect of any independent auditing or review of standards and practices). 

 

5.9 Materials and labour 

5.9.3 Delete clause 5.9.3 and replace with the following: 

(a) Ownership of any Materials not yet incorporated into the Contract Works will transfer to the 

Principal’s Nominee on the earlier of delivery of the Plant or Materials to the Site and payment by the 

Principal for the Plant or Materials.  

(b) The Contractor warrants that at the time ownership of the Materials is transferred to the Principal’s 

Nominee under clause 5.9.3(a), it has or will have full title to the Plant and Materials free of all liens, 

claims and encumbrances. 
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(c) Ownership of any Materials not required for the Contract Works will reinvest in the Contractor and the 

Contractor will be responsible for disposing of the same in and by safe and lawful ways and means.  

(g) No Materials on-Site will be removed from the Site without the prior written consent of the Engineer. 

5.11 Compliance with laws 

5.11.1 Amend clause 5.11.1: 

Delete the words, “statutes, regulations, and bylaws of government, local, and other public authorities” and 

replace with “Applicable Laws”.  

5.11.1A Add new clause: 

The Contractor shall be responsible for determining whether the Contract Works can be constructed and 
completed in accordance with  any Applicable Law and shall promptly give written notice to the Principal where 

construction or completion of the Contract Works would not comply with Applicable Law. 

5.11.3 Insert at the end of the clause: 

The Contractor must also provide copies of any material notice in respect of a licence that the Contractor is 

responsible to obtain and maintain, to the Principal and Engineer promptly after that notice is sent or received. 

5.11.10 Delete the words, “closing of tenders” and replace with “the Contract Agreement”. 

After the words “or toll” insert the words “(which such act or the consequences thereof could not reasonably 

have been foreseen by a prudent and experienced contractor)”.  

5.12 Intellectual Property 

Delete clause 5.12 in its entirety and replace with the following: 

5.12.1  

(a) Subject to clause 5.12.2, the title to and Intellectual Property rights in, or in relation to, all Contract 

Material is to vest on creation jointly in the Principal and the Principal’s Nominee. 

(b) The Principal grants and shall procure that the Principal’s Nominee grants to the Contractor a royalty 

free licence (with a right to sub-licence) to use the Contract Material to undertake the Contract Works.  

5.12.2 Notwithstanding clause 5.12.1, all Intellectual Property rights in, or in relation to, all Contract Material which 

existed prior to the date that the parties became involved in the Project and was created independently to the 

Project (Pre-Existing Intellectual Property), shall remain the property of the original owner. The Contractor 

hereby grants, or agrees to procure the grant, to the Principal and the Principal’s Nominee an unrestricted, 

irrevocable, assignable, transferrable, royalty free licence (including the right to sub-licence) to use, copy or 

reproduce, modify, adapt, develop or communicate to the public or otherwise exploit the Contractor’s Pre-

Existing Intellectual Property to use, maintain, adapt, update or amend the Contract Works. 

5.12.3 The Contractor represents to the Principal that its Pre-Existing Intellectual Property, will not infringe the 

Intellectual Property rights of any third party. 

5.13 Underground and above ground utilities 

5.13.1 Insert the words “or relevant equivalent laws of the Country” after the words “Cadastral Survey Act”. 

5.14 Treasure 

5.14.1 Substitute the words "remain the property of the Principal" with the words "remain the property of the 

Principal’s Nominee”. 

5.15 Clearance of Site 

5.15 Substitute the words "occupation by the Principal" with the words "occupation by the Principal’s Nominee". 

5.20 As-built drawings and operation and maintenance manuals 

5.20.2(b) Insert the words "and the Principal’s Nominee" after the word “Principal”. 
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5.20.3 Throughout clause 5.20.3 insert the words "and the Principal’s Nominee" after the word “Principal”. 

Add the following new clause 5.22: 

5.22 Reporting 

At the intervals set out in the Principal’s Requirements, the Contractor shall provide to the Engineer and the 

Principal a report which sets out the following information: 

(a) Schedule of outstanding Contract Works, marked up against previous report; 

(b) Health and safety issues; 

(c) Buildability issues for any systems to be utilised for any of the Contract Works (including any structural 

systems); 

(d) Methodology statements; 

(e) Any advance notification given pursuant to 5.21; 

(f) Programme updates, including updates to completion dates and conditions precedent; and 

(g) Such other things or matters which the Engineer or the Principal may reasonably request from the 

Contractor.  

 

6  Engineer's powers and responsibilities 

6.1 Appointment of Engineer 

6.1.1 Delete clause 6.1.1 and replace with the following: 

The Principal shall ensure that at all times there is an Engineer, and will not obstruct the Engineer from 

fulfilling all aspects of the role and functions reasonably and in good faith. 

6.2 Role of Engineer 

6.2.5 Delete clause 6.2.5 and replace with the following: 

No consent, approval, disapproval, comment, query, inspection, certification, review or other action or 

exercise of any duty or power by the Engineer, the Principal or the Principal’s Nominee (including failure or 

absence of the same) shall relieve the Contractor of any of its obligations or liabilities under this Contract. 

6.3.3     Insert at the end of the clause: 

Notwithstanding any provision in 6.3.3 to the contrary, the Engineer's Representative may certify payments to the 

value of the Contract, value Variations, and alter Drawings or Specifications. 

 

6.7 Suspension of work 

6.7.4 The following new last sentence is inserted: 

This clause 6.7.4 will not apply where the suspension is due to default on the part of the Contractor or any of 

its personnel. 

Add new clauses: 

6.7A Suspension by the Principal 

6.7A.1 The Principal may immediately suspend the whole or any part of the Contract Works at any time and for any 

reason by giving a written direction to that effect to the Contractor.  

 6.7A.2 A notice under 6.7A.1 shall specify the date from which the suspension is to take effect and may: 

a. include any ancillary direction or instruction which the Principal considers necessary or appropriate; 



 

 Page | 27 

b. include any relevant information or other material; and 

c. record any agreement made between the Principal and the Contractor in connection with the notice which 

is conditional upon the issue of the notice, including about payment for Contract Works already provided. 

 

6.7A.3 If it receives a notice under 6.7A.1 the Contractor shall: 

a. cease to provide or suspend the affected Contract Works as directed; 

b. comply with any ancillary direction or instruction of a kind referred to in 6.7A.2 a. included in the Notice; 

c. observe and perform any agreement of a kind referred to in clause 6.7A.2 c.; and 

d. comply with any other reasonable direction given by the Principal in respect of the cessation and/or 

suspension. 

 

6.7A.4 The Contractor must resume the performance of the suspended Contract Works as soon as practicable after 

being directed to do so by the Contractor. 

 

6.7A.5 The provisions of 6.7.2  and 6.7.3, amended only as necessary for the circumstances, shall apply in respect of a 

suspension under 6.7A.1. 

 

6.7A.6  Notwithstanding the above, the Principal and the Contractor may by agreement in writing suspend the 

Contract Works for any period, and the provisions of 6.7A.3, 6.7A.4 and 6.7A.5 shall apply unless expressly 

excluded.  

 

7 Indemnity 

7.1 Indemnity 

7. Throughout clause 7 insert the words “and/or the Principal’s Nominee (as applicable)” after the word 

“Principal”.  

7.1.3 Delete clause 7.1.3. 

7.1.4 Delete the words in clause 7.1.4: “and the Principal’s liability to indemnify the Contractor”. 

8 Insurance 

8.1 General 

 

8.1.3 Insert the following at the end of clause 8.1.3: 

provided that a copy of the policy has been provided to the Contractor or the Principal (as applicable). The 

Contractor must also procure that its personnel comply with the requirements of this clause 8.1.3. 

8.1.7 Add new clause as follows: 

(a) The Contractor must notify the Principal in writing of any claims against an insurance policy arising 

out of, or in connection with, the Contract Works or the Project. The Contractor’s notice must be 

provided at the same time the Contractor notifies the relevant insurer under the policy of the claim. 

(b) Without limiting clause 8.1.7(a), the Contractor must: 

(i) provide such further information to the Principal in relation to the relevant claim as the 

Principal may require; and 

(ii) provide copies to the Principal of all notices and other written communications with the 

relevant insurer or insurance broker, at the same time that the notice or other written 

communication is sent to the insurer or broker. 
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(c) The Contractor’s notices under this clause 8.1.7 must be accompanied by full details of the 

circumstance, incident or event the subject of the claim or giving rise to the claim.  The Contractor 

must promptly take steps to ensure that its rights, and the rights of any other persons to whom the 

benefit of the Insurance Policy extends, are fully preserved. 

(d) The Contractor must ensure that each Subcontractor complies with the obligations of the Contractor 

under this clause 8.1.7. 

8.2 Contractor arranged insurances - General 

8.2.9 Add new sub-clause 8.2.9 as follows: 

All Contractor arranged insurances shall have a maximum excess per claim of NZ$10,000. 

 

8.3 Contractor Arranged Construction Insurance 

8.3.1 In the first paragraph of clause 8.3.1, replace the words, “... in the care and possession of the Contractor within 

New Zealand or in transit from elsewhere in New Zealand” with the words, “in the care and possession of the 

Contractor within the Country or in transit from elsewhere in the Country.” 

Add to clause 8.3.1 as a second paragraph: 

The Contractor shall deliver any Materials it imports into the Country for the purposes of the Contract Works 

on the basis of Incoterms “Delivery Duty Paid” (DDP).  The Contractor shall, in the names of the Principal, 

the Principal’s Nominee and the Contractor, effect marine transit insurance to insure the Materials for 

replacement value against loss or damage occurring up to delivery to the Site, including during transit from the 

place of manufacture.   

8.3.6 Add new clause 8.3.6 as follows: 

If the Contractor charters a vessel or aircraft to transport any Materials, Plant or other goods to, or within the 

Country for the purposes of the Contract, the Contractor shall ensure that the vessel or aircraft is fully 

insured and, in particular, that it has insurance cover for the costs of conducting an environmental clean-up if 

there is an accident or discharge involving the vessel or aircraft.  

8.5 Contractor arranged public liability insurance 

8.5.1 In clause 8.5.1, replace the word “Principal” with “Principal and the Principal’s Nominee” throughout clause 

8.5.1. 

Delete subparagraph (c) of clause 8.5.1 and insert  “Liability arising out of the performance of the Contract 

Works”. 

 

8.10 Insurance for Contractor’s Personnel 

8.10 Add new clause 8.10 as follows: 

(a) To the extent permissible under the Applicable Laws, the Contractor shall effect and maintain 

insurance against liability for claims, damages, losses and expenses (including legal fees and expenses) 

arising from injury, sickness, disease or death of any person employed by the Contractor or any other 

of the Contractor’s personnel. The insurance shall be for a minimum of $100,000 per occurrence.  

(b) In the event that an employee or other personnel of the Contractor is a visitor to the Country for the 

purposes of the Contract, the Contractor shall ensure that such personnel are covered by travel or other 

insurance that will pay for the person’s treatment in the Country and repatriation to their home country 

in the event of injury, sickness, disease or death. 

(c) These insurances shall be maintained in full force and effect during the whole of the time that these 

personnel are assisting in the execution of the Contract Works. For a Subcontractor’s employees, the 

insurance may be effected by the Subcontractor, but the Contractor shall be responsible for compliance 

with this clause. 
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9 Variations 

A new clause 9.1A is inserted as follows:  

9.1A Contractor to provide information 

9.1A.1 Following a request by the Engineer (which request for the avoidance of any doubt is not an order 

for a Variation) in respect of a proposed or alleged Variation, the Contractor shall promptly prepare 

and submit to the Engineer:   

(a) a detailed and substantiated quotation for the proposed Variation; and 

(b) an estimate of the change (if any) that the proposed Variation would cause to the Due Date(s) for 

Completion, milestone dates (if applicable) and/or completion of any stage of the Contract Works. 

9.2 Variation orders 

9.2.2  Delete the words “1 Month or as soon as practicable thereafter” and replace with “20 Working Days of the 

instruction”, and the following is inserted at the end “Compliance with this clause is a condition precedent 

to the Contractor’s entitlement to a Variation.”  

9.2.3 Delete “1 Month” and replace with “20 Working Days”. 

Delete “or as soon as practicable thereafter” and add after “Variation” the words “(including by way of any 

express entitlement to claim a Variation or where it is stated that a matter will be determined as or deemed 

to be a Variation)”. 

Add to the end “Compliance with this clause is a condition precedent to the Contractor’s entitlement to a 

Variation.” 

9.3 Valuation of Variations 

9.3 Delete clause 9.3 and replace with the following: 

9.3 Price adjustment for Variations  

9.3.1 The value of any Variation (whether ‘positive’ or ‘negative) will as far as possible be determined by 

agreement between the Contractor and the Principal. Failing agreement, the value will be determined by the 

Engineer in accordance with the following rules (subject to the Engineer’s discretion to order that a Variation 

be carried out on a Daywork basis under clause 9.4): 

(a) to the extent applicable, the rates and prices (which are fixed all-inclusive rates and prices, so 

include for matters such as On-site Overheads and Off-site Overheads and Profit) set out in the 

Schedule of Prices will be used; 

(b) in the absence of applicable rates and prices in the Schedule of Prices, using the rates and prices in 

the Schedule of Prices as the basis for valuation to the extent reasonable;  

(c) to the extent paragraphs (a) and (b) are not applied: 

(i) the value must be determined on the basis of Net Cost; 

(ii) to the amount in clause 9.3.1(c)(i) will be added: 

(A) an allowance for On-site Overheads by applying the percentage set out in the 

Schedule 1 – Specific Conditions; and 

(B) an allowance for Off-site Overheads and Profit by applying the percentage set out in 

Schedule 1 – Specific Conditions. 

(d) in respect of compensation for delay caused by a Variation, and only where and to the extent the 

Contractor is entitled to an extension of time under 10.3 for the net effect of the Variation, the 

Contractor will be entitled to delay cost calculated in accordance with the Working Day rate set out 

in Schedule 1 – Specific Conditions except to the extent that such costs should (or could have) 

reasonably been mitigated by the Contractor. 
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9.3.2 The Contractor shall not be entitled to any compensation for the processing or valuing of Variations, whether 

such Variations are proceeded with or not.  

9.5 Unforeseen physical conditions 

9.5.1 Delete the words “unless those conditions occur as a result of weather away from the Site”.   

10 Time for Completion 

10.3 Extension of time 

10.3.1  Delete clause 10.3.1(b) and replace with “Inclement Weather in excess of 10 working days per calendar month 

for the months December through May and 3 Working Days per calendar month for the months June through 

November”. 

Add the following to the end of clause 10.3.1(c): 

which is not limited to or originated by, and is beyond the control of, the Contractor and/or any Subcontractor, 

and which prevents the Contract Works from proceeding; 

Delete clause 10.3.1(f) and replace with the following: 

any other events or circumstances that interfere with the progress of the Contract Works and that: 

(i) were not reasonably foreseeable prior to the Date of Acceptance of the Tender by the Contractor; and 

(ii) are beyond the Contractor’s reasonable control, 

10.3.2 (b) Delete “or as soon as practicable thereafter; and”.  

Add: 

(d) the circumstance causes a delay to the critical path activities identified on the Comprehensive 

Programme current when the delay giving rise to the claim occurred and delays the Contractor 

from achieving Practical Completion by the relevant Due Date for Completion; and 

(e) the Contractor has taken all reasonable steps to preclude the occurrence of the circumstance 

causing the delay and minimising its consequences. 

If more than one circumstance concurrently causes delay (as determined by the Engineer) and: 

(i) one circumstance is a ground for an extension of time specified or referred to in clause 10.3.1; 

and  

(ii) the other circumstance is not a ground specified or referred to in clause 10.3.1, 

then the Contractor will not be entitled to an extension of time to the extent of that concurrent delay. 

The conditions specified in clause 10.3.2 are conditions precedent to the Contractor’s entitlement to an 

extension of time. 

New clause 10.3.8 is inserted as follows: 

10.3.8 The Principal may in its discretion grant an extension of time at any time prior to the issue of the Final 

Payment Schedule. This discretion is for the Principal’s benefit only,  

10.4 Certificate of Practical Completion 

10.4.1 Delete clause 10.4.1 and replace with the following: 

Practical Completion is that stage in the execution of the work under the Contract when: 

(a) the Contract Works or any Separable Portion is complete in accordance with the requirements of the 

Contract, except for minor defects: 

(i) which, in the opinion of the Engineer, the Contractor has reasonable grounds for not promptly 

correcting; 
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(ii) which do not prevent the Contract Works or Separable Portion from being used for their 

intended purpose; and 

(iii) the rectification of which will not prejudice the convenient and safe occupation of the Site and 

operation and use of the Contract Works or any Separable Portion; and 

(b) those inspections, certifications and tests to be carried out and passed before the Contract Works or 

Separable Portion reach Practical Completion have been carried out and passed; 

(c) documents and other information required under the Contract for the use, operation, maintenance and 

management of the Contract Works have been supplied by the Contractor; 

(d) the preconditions to Practical Completion contained in the Contract (including the Principal’s 

Requirements) have been satisfied or achieved (as applicable). 

10.5 Damages for late completion 

10.5.1 Delete the final sentence of clause 10.5.1. 

10.5.2 In clause 10.5.2, substitute the words "the Principal shall occupy" with the words "the Principal or the 

Principal's Nominee shall occupy". 

10.7 Occupancy by the Principal 

10.7.1 In clause 10.7.1, 10.7.2. substitute the words "The Principal shall be entitled" with the words "The Principal 

and/or the Principal's Nominee shall be entitled".  

11 Defects Liability 

11.1 Period of defects liability 

11.1 Delete clause 11.1 and replace with the following: 

The Defects Notification Period for the Contract Works or any Separable Portion is set out in Schedule 1 - Specific 

Conditions, provided that if any part of the Contract Works or any Separable Portion is replaced or repaired 
during the applicable Defects Notification Period, the replacement or repaired part of the Contract Works will 

have an extended Defects Notification Period of 12 Months from the date that the part of the Contract Works 

has been replaced or repaired to the satisfaction of the Engineer.  

11.3 Final Completion Certificate 

11.3.2 Add to end: 

(c) the preconditions to the issue of the Final Completion Certificate contained in the Contract (including 

the Principal’s Requirements) have been satisfied or achieved. 

11.4 Effect of Final Completion Certificate 

Add new clause 11.4.2: 

 This Section 11 is without prejudice to the Principal’s rights under Applicable Law. 

11.5 Warranties 

A new clause 11.5.4 is inserted as follows: 

The Contractor must, prior to Practical Completion, provide to the Principal’s Nominee a Contractor’s 

warranty in the form set out in Schedule 18, duly executed by the Contractor. 

A new clause 11.7 is inserted as follows: 

11.7 Other Warranties 

11.7.1 The Contractor must obtain warranties and guarantees for workmanship and materials that are obtainable in 

the ordinary course of business, in respect of the services, materials, plant and equipment included in the 

Contract Works (“Other Warranties”).  The Contractor must, as a pre-condition to Final Completion of the 

Contract Works, assign all of the rights and interests under all relevant Other Warranties to the Principal 

and/or the Principal’s Nominee (as instructed by the Principal). 
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11.7.3 Where the Contractor fails to assign all of its rights and interest under all Other Warranties as required under 

clause 11.7.2, the Contractor must hold such Other Warranties, and all rights and interest that arise under the 

Other Warranties, in trust for the benefit of the Principal and/or the Principal’s Nominee (as applicable) and 

will, if called upon to do so by the Principal, exercise all such rights and interest and account to the Principal 

for all sums received on account thereof.   

12 Payments 

12.1 Contractor’s payment claims 

12.1.3 Delete clause 12.1.3(d). 

A new clause 12.1A is inserted as follows: 

12.1A On-Site and Off-Site Materials 

Payment for Materials that are off-Site are only to be included in a payment claim, and will only be paid by the 

Principal, in respect of the items of Materials listed in Schedule 1 – Specific Conditions or otherwise agreed by 

the Engineer in its sole discretion, subject to prior compliance with the following: 

(a) the Materials are, to the satisfaction of the Engineer: 

(i)  appropriately secured and protected at the location as is acceptable to the Principal; 

(ii) clearly marked as the property of the Principal or the Principal’s Nominee and insured for the 

Principal or the Principal’s Nominee;  

(b) the Contractor has incurred a liability to pay for the Materials and has demonstrated that liability to the 

satisfaction of the Engineer;  

(c) either: 

(i) a bond in form and from a surety satisfactory to the Principal in favour of the Principal is 

provided to the Engineer equal to the amount of the advance sought for such Materials; or 

(ii) the Contractor and any relevant Subcontractors have duly entered into and delivered to the 

Engineer an agreement in the form of the Off-Site Materials Agreement attached at Schedule 

14. 

12.2.8  Delete the words “together with the amount of goods and services tax payable”. 

12.2.10 New clause 12.2.10 is inserted as follows: 

Neither the issue of a Progress Payment Schedule nor the payment of any moneys shall imply 

acceptance of the work covered by a Progress Payment Schedule or to which such paid moneys relate, 

nor does it relieve the Contractor from responsibility to remedy or replace work or Materials not in 

accordance with the Contract. 

12.7 Interest 

12.7.4 Delete clause 12.7.4 and replace with the following: 

The rate of interest will be equal to 2% above the New Zealand 90 day bank bill buy rate at the time of the 

payment default. 

12.14 Taxes 

12.14 Add the following new clause 12.14: 

(a) The Contractor acknowledges that it has taken into account in establishing the Contract Price, the unit 
rates, service rates and all other prices and fees set out in Annexure B, all taxes including goods and 

services tax, withholding taxes (if any) fees, levies, imposts, duties, charges, dues or assessments of any 

nature whatsoever payable (whether levied on or payable by the Contractor or any of its Subcontractors) 
and the like (including all direct and indirect costs and expenses to discharge the same and any and all 

penalties and fines pertaining to any of the above) for which it is liable (collectively the "Taxes") with 

no exception whatsoever. 
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(b) Contractor agrees that it shall be liable for all Taxes arising out of the Contractor's or any 

Subcontractor's performance of the Works. Each of the Contractor’s payment claims shall list any Taxes 

applicable to the carrying out of the Contract Works separately. 

(c) All port dues, landing charges, pilotage, lighterage, legalisation fees and fees in connection with other 

customs formalities and all other dues and charges whatsoever relating to the importation of the goods, 
equipment and Materials required to perform the Contract Works shall be for the sole account of the 

Contractor, unless any exemption is obtained by the Principal and/or the Principal’s Nominee and the 

Contractor is notified in writing of such exemption. 

13 Disputes 

13.1A General 

13.1A  Add the following new clause: 

Notwithstanding any other provision of this Contract, the parties agree the Construction Contracts Act 2002 

shall not apply to this Contract nor the Contract Works.  All references to that Act, Adjudication and 

Adjudicator’s Determination in the Contract shall be read as deleted and the Contract given effect as if those 

provisions do not apply mutatis mutandis. 

13.3 Mediation 

13.3.3  Add to the end of clause 13.3.3, the following 

Any mediation will be conducted in Wellington, New Zealand. 

13.4 Arbitration 

13.4.3 The following is inserted at the end: 

The place (and seat) of arbitration will be in Wellington, New Zealand. 

A new clause 13.7 is inserted as follows: 

13.7 Injunctive or urgent relief 

Nothing in this Section 13 will prejudice the right of the Principal or the Contractor to institute proceedings to 

seek urgent interlocutory or injunctive relief. 

14 Frustration and Default 

14.1 Frustration 

14.1.2 Amend sub-paragraph (b) of 1 clause 4.1.2 by adding the words " or the property of the Principal’s Nominee" 

after the words "the property of the Principal". 

14.2 Default by the Contractor 

Delete clauses 14.2.1 and 14.2.2 and replace with the following: 

14.2.1 The Principal may at its option after giving notice to the Contractor either terminate the Contract or resume 

possession of the Site in the event of: 

(a) the Contractor failing to provide to the Principal the Contractor’s Bond in accordance with clause 3.1, 

or any new, amended or replacement bond in accordance with clause 3.1, including within the 

applicable timeframes prescribed by that clause; 

(b) the Contractor subcontracting or purporting to subcontract the whole or substantially the whole of the 

Contract Works in breach of clause 4.1; 

(c) the Contractor assigning, transferring or novating any part of its rights and/or obligations under the 

Contract or purporting to do the same, in breach of clause 2.8; 
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(d) the occurrence of an Insolvency Event in respect of the Contractor or, where the Contractor is 

comprised of more than one Person in joint venture, partnership, consortium or other unincorporated 

grouping of two or more Persons, any Person comprising the Contractor; 

(e) the occurrence of an Insolvency Event in relation to any Person providing a guarantee under clause 

11.5; 

(f) the Engineer certifying in writing to the Principal that in his or her opinion (acting fairly and 

impartially), the Contractor has abandoned the Contract or is otherwise persistently, flagrantly or 

wilfully neglecting to carry out its obligations under the Contract;  

(g) the Contractor failing to proceed regularly and diligently with the Contract Works; 

(h) the Contractor failing to effect or maintain any insurance policy required to be so effected or 

maintained by the Contractor under this Contract, including in accordance with the relevant 

requirements under this Contract for that Insurance Policy; 

(i) the Contractor suspending the Contract Works in whole or in part other than in accordance with the 

Contract;  

(j) the Contractor breaching clause 5.7; or 

(k) the Contractor committing any other material breach of the Contract;  

and in relation to a Contractor's default under clause 14.2.1(a), (b), (c), (f), (g) (h), (i), (j) or (k) where the 

default is capable of remedy, that default has not been remedied within 10 Working Days of service of the 

notice. 

14.2.2 In the event of default under clauses 14.2.1(d), 14.2.1(e) or 14.2.1(k) the Principal may at its option by notice 

in writing to the Contractor either terminate the Contract or resume possession of the Site (or allow the 

Principal’s Nominee to do so) immediately.  

14.2.3 Amend clause 14.2.3 by replacing the words "If the Principal elects" with the words "If the Principal or 

Principal’s Nominee elects". 
 

14.2.4 Amend clause 14.2.4 by replacing the words "of which the Principal has taken possession" with the words 

"of which the Principal or the Principal’s Nominee has taken possession ". 

A new clause 14.2.6 is inserted as follows: 

14.2.6 Without limitation or prejudice to the other provisions of this clause 14.2, the following will apply where the 

Principal or the Principal’s Nominee resumes possession of the Site or the Principal terminates the Contract 

under clauses 14.2.1 or 14.2.2: 

(a) the Contractor will, to the extent required by the Principal, assign to the Principal and/or the Principal’s 

Nominee as the case may be, all of its rights and benefits under its subcontracts within 10 Working 

Days of being requested to do the same; 

(b) the Contractor will co-operate with the Engineer in the transfer of information and disposition of work 

in progress so as to mitigate the Cost to the Principal and/or the Principal’s Nominee of removing the 

Contractor and completing the Contract Works; 

(c) the Contractor will cooperate with the Principal and/or the Principal’s Nominee and handover to the 

Principal and/or the Principal’s Nominee all Contract Material, Principal Supplied Information and all 

other information concerning the Project and the Contract Works held by the Contractor and its 

Subcontractors or that is reasonably obtainable by the Contractor; 

(d) without limiting paragraph (c) above and to the extent not already done so, the Contractor must 

handover to the Principal and/or the Principal’s Nominee all guarantees, warranties, Design 

Documents, drawings, As-built drawings and operation and maintenance manuals and all other 

documents necessary for the completion, use, operation, maintenance and management of the Contract 

Works; 
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(e) the Contractor will comply with all other reasonable requests from the Engineer regarding the 

terminated works and co-operate with and provide all reasonable assistance to the successor contractor 

(if any) and/or the Principal and/or the Principal’s Nominee, following the removal of the Contractor to 

ensure that there is a smooth and efficient handover of the Contract Works to any successor contractor 

and/or the Principal and/or the Principal’s Nominee, as the case may be; 

(f) if and to the extent requested by the Principal, the Contractor will assign to the Principal and/or the 

Principal’s Nominee all of the Contractor's rights and benefits under the Contractor's shipping 

documentation for items of Materials to be supplied for incorporation into the Contract Works and 

execute all documentation and do all things reasonably required by the Principal and/or the Principal’s 

Nominee (as the case may be) to effect such assignment, within 10 Working Days of being requested 

to do the same; 

(g) the Principal may pay any Subcontractor for any Materials delivered or works or services executed for 

the purpose of the Contract (whether before or after the date of resumption or termination) insofar as 

the price thereof has not already been paid by the Contractor, and any such payments may be deducted 

from any sums due or to become due to the Contractor; 

(h) the Contractor will provide to the Principal and/or the Principal’s Nominee upon request and as a 

precondition to receiving any payment under clause 14.2.4, such evidence as the Principal will 

reasonably require to satisfy the Principal that title in, and ownership of, all Materials has vested (or 

will upon such payment vest) in the Principal and/or the Principal’s Nominee free of any liens, claims 

or encumbrances; and 

(i) the Contractor will procure that any licences (as defined in clause 5.11.2) obtained by it in connection 

with the Contract are transferred into the name of the Principal and/or the Principal’s Nominee as 

required.  

A new clause 14.2.7 is inserted as follows: 

14.2.7 Where the Principal or the Principal’s Nominee resumes possession of the Site or the Principal terminates the 

Contract under clause 14.2.1 or clause 14.2.2, the Principal may: 

(j) withhold further payments to the Contractor until all amounts that may become owing to the Principal 

by the Contractor as a result of the Contractor being removed are known; and 

(k) require the Engineer, once the Principal has made a provisional election of its remedies, to make a 

provisional assessment of all amounts that may become owing to the Principal by the Contractor as a 

result of the Contractor being removed based on the Principal’s provisionally elected remedies, and 

that amount will be a sum immediately due and payable from the Contractor to the Principal and the 

Principal may immediately recover such amount from the Contractor and/or by making a call on the 

Contractor’s Bond and/or on any other security provided under this Contract. 

Any amount paid by the Contractor to the Principal under clause 14.2.7(b) will be taken into account by the 

Engineer when certifying under clause 14.2.4. 

 

A new clause 14A is inserted as follows: 

14A Termination for Convenience 

14A.1 The Principal may at any time, and without cause, by giving written notice to the Contractor terminate the 

Contract.  Any such notice must specify a date (which must be on notice or after the date of the notice) from 

which the termination is to take place.  

14A.2 In the event that the Contract is terminated under clause 14A.1 the Contractor shall take all such steps as are 

directed by the Principal to protect the Contract Works and cease all activity in a safe, orderly and economical 

manner. The Contractor shall then leave the Site. 

14A.3 Upon termination: 
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(a) the parties must comply with their respective obligations under clause 14.2.6 (on the basis that clause 

14.2.6 applies in circumstances of a termination under this clause 14A); and 

(b) the Contractor shall be entitled to be paid the amounts set out in (and subject to the provisions of) 

clause 14.1.2 (as certified by the Engineer) except that the Contractor will not be entitled to any 

payment on account of anticipated or foregone profit or for outstanding preliminary and general costs 

in respect of the unfinished Contract Works. 

16 General 

A new Section 16 is inserted as follows:  

16.1 Anti-Terrorism 

 The Contractor shall use its best endeavours to ensure that payments made under the Contract do not provide 

direct or indirect support or resources to organisations and/or individuals associated with terrorism 

http://www.police.govt.nz/advice/personal-community/counterterrorism/designated-entities. If the Contractor 

discovers any link whatsoever with any organisation or individual associated with terrorism it shall notify the 

Principal immediately. 

16.2 Anti-Corruption 

(a) The Principal and Contractor each warrant that it shall not make, cause to be made, nor receive any 

offer, gift (over the value of NZ$100), payment, consideration, inducement, reward or benefit of any 

kind, which would be, or could be construed as, an illegal, unethical, or fraudulent practice. This 

includes such acts as theft, conspiracy, bribery, corruption, misappropriation, falsification of 

documents, non-authorised release of information, collusion and influencing decisions that will result 

in a personal benefit. Any such conduct may be grounds for immediate termination of the Contract, or 

the taking of such corrective action as the other party deems appropriate. 

(b) Where either the Principal or the Contractor or either of the Principal’s or the Contractor’s personnel, 

is investigated for fraud, or where there is a finding of fraud against either party or a party’s personnel, 

or where the Principal’s or the Contractor’s personnel is convicted of a serious criminal offence that 

brings the Contractor, the Principal, or the Principal’s Nominee into disrepute, or the nature of the 

conviction is incompatible with the purpose of the Contract, this event may be grounds for either party 

to immediately terminate the Contract by giving notice in writing to the other party. 

(c) The Contractor undertakes to report to the Principal within five (5) Working Days all suspected or 

detected fraud and consult the Principal before the matter is referred to police. The Principal reserves 

the right to investigate cases of suspected or detected fraud. 

16.3 Conflict of Interest 

 The Contractor warrants that as at the date of the Contract: 

(a) it has no Conflict of Interest in undertaking the Contract Works or entering into the Contract; or 

(b) all Conflicts of Interest which the Contractor has have been declared by the Contractor to the Principal 

in writing. 

 The Contractor shall use its best endeavours to avoid situations that may lead to a Conflict of Interest. The 

Contractor shall notify the Principal immediately, and in writing, if any Conflict of Interest arises in relation 

to the Contract Works or the Contract.  

 If the Contractor has declared a Conflict of Interest as at the date of the Contract or if a Conflict of Interest 

arises during the term of the Contract, the Contractor and the Principal must discuss, agree and record in 

writing how it will be managed (provided the Conflict of Interest is one that can be managed). The Principal 

and the Contractor must pay their own costs in relation to managing a Conflict of Interest. 

http://www.police.govt.nz/advice/personal-community/counterterrorism/designated-entities
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16.4 Privity 

(a) Nothing in the Contract is intended to confer any enforceable benefit or the right to enforce any term 

of the Contract on any third party except as provided in clause 16.4(b). 

(b) The Contractor acknowledges and agree that: 

(i) the Contract, including the Contract Works and each of the rights specified herein, is intended 

for the benefit of: 

(A)  the Principal; and 

(B) notwithstanding that the Principal’s Nominee is not expressly referenced in any 

particular provision, the Principal’s Nominee,  

(the “Beneficiaries”); and 

(ii) it is obliged to perform the obligations under the Contract for the benefit of the Beneficiaries, 

enforceable at the suit of such Beneficiaries. 

 (c) The Contractor and the Principal are entitled to amend the Contract without the consent or agreement 

of the Principal's Nominee, and the Principal's Nominee has been made aware of this provision. 

16.5 Confidential Information 

The Contractor and the Principal undertake not to use or disclose to any Person without the other Party’s 

consent the Contract and arrangements incidental to this Contract, other than: 

(a) to the extent use or disclosure is necessary for the purposes of providing the Contract Works; 

(b) if the use or disclosure is required by Applicable Law;  

(c) disclosure to the Principal’s Nominee; or 

(d) if the information has already become public, other than through a breach of the obligation of 

confidentiality by one of the parties. 

The Contractor may disclose the existence of the Contract but must obtain the Principal's and the Principal's 

Nominee's prior written approval before making reference to either party or the Contract in its publications, 

public statements, promotional material or promotional activities about the Contract. 

The Contractor acknowledges that the use or disclosure of information relating to the Contractor may be 

required by Applicable Law (including under the Official Information Act 1982), Ministers or parliamentary 

convention. The Principal must and will procure that the Principal’s Nominee shall, as soon as practicable and 

in any case prior to any disclosure, notify the Contractor of any request received by it under Applicable Law 

that relates materially to the Contractor. 

16.6 Principal's Nominee 

Where the Principal has a benefit (including a right or entitlement) under the Contract, the Principal may, by 

notice to the Contractor, nominate the Principal's Nominee to exercise or receive that benefit. The Contractor 

acknowledges and agrees that the Principal may, by notice in writing to the Contractor, perform its obligations 

under the Contract through the Principal's Nominee. 

16.7 Not used 

16.8 Joint and several liability 

To the extent that the Contractor is comprised of more than one Person in joint venture, partnership, 

consortium or other unincorporated grouping of two or more Persons (Joint Venture) those Persons will be 

jointly and severally liable for all obligations, duties and liabilities of the Contractor under the Contract. 

16.9 Relationship of the parties 

(a) The Contractor acknowledges that there is no implied duty of good faith on the Principal towards the 

Contractor. 
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(b) Neither this Contract nor the relationship created by it, is intended to create, and will not be construed 

as creating, any partnership or joint venture as between the parties. 

16.10 Alterations 

This Contract may be altered only in writing signed by a duly authorised representative of each party. 

16.11 Severability 

A provision or part of a provision of this Contract that is illegal or unenforceable may be severed from this 

Contract and the remaining provisions or parts of the provisions of this Contract continue in force. 

16.12 Counterparts 

This Contract may be executed in counterparts. All executed counterparts constitute one document. 

16.13 Audit and records 

(a) The Contractor will maintain, and the Contractor will cause all Subcontractors to maintain, books, 

records, correspondence, instructions, plans, drawings, receipts, vouchers, memoranda and other 

evidence (the foregoing constitute records for the purpose of this clause 16.14) for two (2) years after 

the Final Completion Certificate, according to such accounting procedures and practices as are 

satisfactory to the Principal, sufficient to accurately and properly reflect costs incurred by Contractor 

and claimed from the Principal in respect of the Contract. 

(b) The Contractor will ensure that the Principal, or any firm of auditors appointed by Principal, has 

access, at all reasonable times, to all records (including of Subcontractors) for the purpose of auditing 

and verifying costs (excluding agreed fixed-price lump-sum amounts under the Contract and rates and 

prices set out in the Schedule of Prices) or for any other reasonable purpose, and that the Principal or 

such auditors can reproduce any such records. 

16.14 Waiver 

A party does not waive a right, power or remedy if it fails to exercise or delays in exercising the right power or 

remedy. A single or partial exercise of a right, power or remedy does not prevent another or further exercise of 

that or another right, power or remedy.  A waiver of a right, power or remedy must be in writing and signed by 

the party giving the waiver. 

16.15 Probity 

It is essential that the Contractor always acts in its dealings with the Principal, the Principal’s Nominees, and 

their respective advisors, employees and agents in a manner consistent with the highest standards of probity. 

The Contractor must, if required by the Principal, agree to be bound by the probity guidelines and principles 

promulgated by or on behalf of the Principal from time to time but if there is a conflict between those 

guidelines and principles and the Contract, the Contract will prevail. 

16.16 Code of Conduct 

The Contractor must always act in accordance with the Principal’s Technical Advisers Code of Conduct and 

Preventing Sexual Exploitation and Harassment Policy referred to in the Principal’s Requirements.  
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Schedule 3- Form of Contractor’s Performance 
Bond - as attached 

This Deed of Contractor’s Performance Bond is made on   2021 

Parties 

By (1) [insert name of Bank] (the Bank) 

in favour of (2) Ministry of Foreign Affairs and Trade (the Principal) 

Background  

A The Principal and [insert name of Contractor] (the Contractor) are the parties to the [Insert] dated 

[Insert] (the Contract) pursuant to which the Contractor will perform the Contract Works (as defined 

in the Contract). 

B The Contract requires the Contractor to provide the Principal with a contractor’s performance bond. 

It is declared 

1. The Bank irrevocably undertakes to the Principal to pay immediately on demand, and in any case 
within three (3) calendar days after the date of demand being made (time being of the essence), any 

sum or sums which may from time to time be demanded by the Principal, up to a maximum aggregate 

sum of NZ$[ insert] (the Guaranteed Amount) and is bound for payment of the Guaranteed Amount 

to the Principal. 

2. Any demand by the Principal pursuant to clause 1 of this deed shall be in writing to the Bank’s address 

specified above demanding payment by the Bank of an amount up to the Guaranteed Amount. The 

demand shall be conclusive evidence for the Bank's purposes (only) of the existence of such claim and 

the amount payable without further enquiry by the Bank. The amount demanded shall be paid 

forthwith on demand by the Bank to a bank account in New Zealand nominated by the Principal 

without reference to the Contractor and notwithstanding any notice by the Contractor to the Bank not 

to pay the amount demanded. 

3. The Bank shall remain liable under this deed notwithstanding 

(a) any invalidity, illegality or unenforceability of the Contract;  

(b) any alteration, amendment or variation in the terms of the Contract or the scope, nature or 

extent of the Contract Works (as defined in the Contract) under the Contract;  

(c) any allowance of time by any party under the Contract;  

(d) any forbearance or waiver or other indulgence by the Principal in respect of any of the 

Contractor’s obligations, or in respect of any default by the Contractor, under the Contract;  

(e) any dispute or disagreement whatsoever between the Principal and the Contractor under or in 

relation to the Contract. 

4. The undertakings contained in this deed shall terminate upon the earlier of the following events: 

(a) upon payment by the Bank of the Guaranteed Amount; 
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(b) such earlier date as may be agreed in writing by the Principal and the Bank; or 

(c) when Practical Completion of the whole of the Contract Works has been certified under the 

Contract (as that term is defined in the Contract). 

5. Any notice by the Principal pursuant to this deed shall be deemed to have been properly given if 

signed by or on behalf of the Principal and sent by registered mail or delivered by hand to the Bank at 

the Bank’s address set out in the signing block of this deed. If sent by registered mail notice shall be 

deemed to have been properly given on the third working day after posting to the Bank at such 

address. 

6. This deed and the Principal’s rights and benefits under it may only be assigned by the Principal: 

(a) to a successor of the Principal;  

(b) to a transferee or assignee of the Principal’s interest under the Contract;  

(c) by way of security to the Principal’s financiers; 

(d) to the Principal’s Nominee (as that term is defined in the Contract); or  

(e) otherwise with the prior written consent of the Bank which shall not be unreasonably 

withheld.  

7. The Principal shall give the Bank notice in writing of any assignment advising the address and details 

of the assignee. 

8. All payments under this bond shall be made in New Zealand dollars and shall be free of any set-off, 

withholding or deduction of any kind whatsoever. 

9. This bond is governed by New Zealand law.   

Signing  

Executed as a deed   

Address of the Bank  

Physical address:  

Postal address:  

Facsimile:  

Telephone:  

Attention:  

NOTE – This bond must be executed by the parties in the manner required for execution of a deed.  Any of these parties 

which are a company must execute the deed by having it signed, under the name of the company, by two or more 

directors. If there is only one director, it must be permitted by the constitution of the company and the deed signed under 

the name of the company by that director, but the signature must be witnessed by another person.  The witness must not 

only sign but must also add his or her occupation and address.  Alternatively, companies may execute under power of 

attorney.  Any party which is a body corporate (other than a company) must execute by affixing its seal, which must be 

attested in the manner provided for in the rules of, or applicable to, the body corporate.  In the case of a party who is an 

individual, the party must sign and the signature must be witnessed by another person.  The witness must not only sign 

but must also add his or her occupation and address.  
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Schedule 4 - Form of Principal’s Bond 

Not applicable 
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Schedule 5 - Form of Contractor’s bond in lieu of 
retentions 

Not applicable 
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Schedule 6 - Form of Producer Statement – 
Construction 

As per NZS 3910: 2013. 

  



 

 Page | 44 

Schedule 7 - Information on Contractor arranged 
construction insurance 

As per NZS 3910: 2013 
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Schedule 8 - Information on Contractor arranged 
Plant insurance 

As per NZS 3910: 2013. 
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Schedule 9 - Information on public liability 
insurance 

As per NZS 3910: 2013  
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Schedule 10 - Information on Contractor arranged 
motor vehicle insurance 

As per NZS 3910: 2013. 
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Schedule 11 - Information on Contractor arranged 
professional indemnity insurance 

As per NZS 3910: 2013  
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Schedule 12 - Information on Principal arranged 
construction insurance 

Not applicable 
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Schedule 13 - Form of Subcontractor Warranty 

DATED       

GIVEN by: [insert Subcontractor’s details] Limited (with its successors and assigns “the 

Warrantor”) 

IN FAVOUR of: Ministry of Foreign Affairs and Trade (with its successors and assigns “the 

Principal”) 

BACKGROUND 

A. [insert name] (“Contractor”) and the Principal have entered into a contract dated [         ] 

(“Main Contract”) to deliver the [insert] Project (“Contract Works”).  

B. The Contractor and the Warrantor are parties to a subcontract dated [insert date] 

(“Subcontract”) for the [insert works] (“Subcontract Works”). 

C. The Contractor has subcontracted to the Warrantor that part of the Contract Works to be carried 

out under the Main Contract as more particularly described in this deed. In consideration of the 

Warrantor being engaged to undertake part of the Contract Works, the Warrantor has agreed to 

warrant to the Principal all of the Warrantor’s workmanship, goods, services or materials used 

or employed in the course of the Subcontract Works. 

NOW THIS WARRANTY WITNESS as follows: 

1. For the purposes of this deed: 

(a) except as expressly modified by this deed or where inconsistent with the context, 

capitalised terms in this deed shall have the same meaning as given to them in the Main 

Contract; 

(b) the words “including”, “for example” or “such as” when introducing an example, do not 

limit the meaning of the words to which the example relates to that example or examples 

of a similar kind; 

(c) the expression “defects” shall extend to include all defects, faults, omissions, 

shrinkages, undue deterioration and other faults which are due to Materials or 

workmanship not being in accordance with the Subcontract or the warranty contained 

in clause 2; 

(d) the expression “repair” shall include and extend to renewal or replacement necessary 

to remedy defects; 

(e) any notice required to be given by the Principal to the Warrantor pursuant to the 
provisions of this deed shall be deemed to have been validly and effectually given by 

leaving the same at or posting it to the registered office of the Warrantor or, if there is 

no such registered office, by leaving it at or posting it to the business address of the 

Warrantor last known to the Principal.  In the event of such notice being given by post 

the same shall be deemed to have been received on the date 2 days after posting thereof. 

2. The Warrantor warrants to the Principal, from the date of execution of this deed until expiry of 

10 years from the date of Practical Completion of the whole of the Contract Works, as follows: 

(a) the Materials used in the Subcontract Works shall be new, of good quality and in 

accordance with the Subcontract; 

(b) all workmanship used or employed in the Subcontract Works has been in accordance 
good and workmanlike manner and in accordance with the provisions of the Subcontract 

and the Main Contract. 

3. The Warrantor shall not be liable for any defects or damage to the extent caused by: 
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(a) wilful act or negligence of the Principal; 

(b) earthquake, war; 

(c) any force of nature which the Warrantor could not have reasonably foreseen; 

(d) any neglect or unnecessary delay by the Principal in giving notice to the Warrantor of a 

defect in the Subcontract Works after it becomes known to the Principal;  

(e) fair wear and tear; or 

(f) design faults, errors, or discrepancies, unless the design of the part of the Subcontract 

Works that is the subject of the defect was undertaken by or for the Warrantor. 

4. All rectification of Subcontract Works required in order for the Warrantor to comply with this 
deed shall be carried out at the Warrantor’s cost in all things, promptly, in a good and 

workmanlike manner, without unnecessary inconvenience to any occupiers, and to the satisfaction 

of the Principal.  If any building consent or other statutory approval or consent is required for the 
rectification work, then the Warrantor shall obtain such consent or approval at its cost and comply 

with any conditions thereto. The Warrantor warrants to make good any damage to buildings or 

structures in which the works are performed or situated caused by any defect or repairs or 

replacements in or to the Subcontract Works.   

5. If the Warrantor does not rectify any defects within fourteen (14) days of being notified of the 

defects, the Principal may, without being under any obligation to do so, carry out the work 

required and the Warrantor shall be liable for all costs incurred by the Principal. If the Principal 
elects to carry out the rectification, the Warrantor shall not be released from any of its obligations 

or liabilities under this deed. 

6. The Warrantor further indemnifies and holds the Principal harmless from and against any costs, 
claims, liabilities, or expenses which the Principal may incur or for which the Principal may 

become liable arising from any failure by the Warrantor to promptly rectify all defects in the 

Subcontract Works notified to it under this deed. 

 

7. This deed may be assigned by the Principal at any time without the consent of the Contractor or 

the Warrantor. 

8. In the event that this deed is executed by the Warrantor prior to the issue of a Practical Completion 

Certificate under the Main Contract, no variation of the Subcontract Works subsequent to the 

execution of this deed and before the date of the issue of a Practical Completion Certificate under 
the Main Contract shall be deemed to vary the liability of the Warrantor hereunder, and all 

references to the Subcontract Works shall be deemed to include the Subcontract Works as 

originally specified together with such variations thereto and the issuing of any Practical 

Completion Certificate or the Final Completion Certificate in respect of the Subcontract Works 
or any part of the Subcontract Works (or of the Contract Works of which it forms part) shall not 

affect the liability of the Warrantor under this deed.  

9. This deed shall be in addition to and shall not derogate from any manufacturer’s warranty or any 
warranty implied by law or the Defects Notification Period in the Subcontract, attaching to any 

part of the Subcontract Works.  

10. The Warrantor agrees and consents to participate and be joined as a party in, or consolidate any 
adjudication, arbitration, or other proceeding under this deed with any adjudication, arbitration or 

proceedings initiated under the Main Contract if the dispute under this deed arises in connection 

with the same or substantially the same matters or facts. If such participation and/or joinder is not 

possible, the Warrantor agrees and consents to any such related disputes under this deed being 
determined by the same arbitrator that is appointed under the Main Contract concurrently (or as 

soon as possible after) and on the same basis as the arbitration under the Main Contract. The 

Warrantor agrees to do all things reasonably required by the Principal to give effect to this clause. 

11. This deed shall be governed by, and construed in accordance with New Zealand law.  Subject to 

clause 10 including the arbitration provisions thereunder, where the parties have been prevented 
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by Applicable Laws (as defined in the Main Contract) from exercising their rights pursuant to 

Clause 10, the parties submit to the exclusive jurisdiction of the courts of New Zealand. 

12. Where the Warrantor is comprised of more than one Person in joint venture, partnership, 

consortium or other unincorporated grouping of two or more Persons: 

(a) those Persons will be jointly and severally liable for all obligations, duties and liabilities of 

the Warrantor under this deed; and 

(b) all references to "Warrantor" in this deed will be deemed to be a reference to each and 

every Person comprising the Warrantor, individually, as well as to all the Persons 

comprising the Warrantor, together. 

13. The Warranter acknowledges that the obligations imposed on the Subcontractor and the 

Contractor under this warranty are intended to be enforceable by the Principal, the Principal’s 

Nominee as well as by any assignee, chargee or novate of the Principal under clause 7. 

EXECUTED as a deed  

SIGNED on behalf of the Warrantor by:   

  Signature of director  

  Name of director 

  Signature of director  

  Name of director 

SIGNED on behalf of Ministry of 

Foreign Affairs and Trade by: 

  

  Authorised Signatory 

  Name  

  Authorised Signatory 

  Name  

NOTE – This warranty must be executed by the parties in the manner required for execution of a deed.  Any of 

these parties which are a company must execute the deed by having it signed, under the name of the company, by 

two or more directors. If there is only one director, it must be permitted by the constitution of the company and 

the deed signed under the name of the company by that director, but the signature must be witnessed by another 

person.  The witness must not only sign but must also add his or her occupation and address.  Alternatively, 

companies may execute under power of attorney.  Any party which is a body corporate (other than a company) 

must execute by affixing its seal, which must be attested in the manner provided for in the rules of, or applicable 

to, the body corporate.  In the case of a party who is an individual, the party must sign and the signature must be 

witnessed by another person.  The witness must not only sign but must also add his or her occupation and 

address. 
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Schedule 14– Agreement for off-site Materials 

DATE: [●] 

PARTIES 

 

 

 

 

BACKGROUND 

A The Ministry of Foreign Affairs and Trade (the Principal) and the Contractor are parties to a 

construction contract dated [●] relating to the development of the [insert project] (the Contract). 

B The Contractor has subcontracted a portion (or portions) of the works under the Contract to the 

Subcontractor pursuant to a contract between the Contractor and the Subcontractor dated [●] (the 

Subcontract). 

C The Contractor has requested the Principal to make payment under the Contract for some Materials 

that are off-Site (the Materials) and that are to be supplied by the Subcontractor, as permitted under 

the Contract. A more detailed description of the Materials is given in the Schedule to this 

Agreement. 

D It is a precondition to any such payment under the Contract that the Contractor and the 

Subcontractor enter into this Agreement. 

E The Principal, the Contractor and the Subcontractor have agreed to enter into this Agreement in 

order to facilitate payment and title transfer in respect of the Materials. 

IT IS AGREED as follows: 

1 DEFINITIONS AND INTERPRETATION 

1.1 Definitions 

In this Agreement, unless the context otherwise requires: 

(a) Advance Payment means such payment as is being requested from the Principal by the 

Contractor under the Contract for the Materials (whether such payment is a full or partial 

payment for the Materials).  

(b) Contract Works has the meaning assigned to it in the Contract. 

(c) Encumbrance means any mortgage, lien, pledge, claim, charge, retention of title, security 

or encumbrance of any kind, including any security interest. 

(d) Materials means all materials which are supplied by the Subcontractor to the Contractor 

and for which the Principal is making the Advance Payment under this Agreement, 

including those materials described in the Schedule to this Agreement. 

(e) Site has the meaning assigned to it in the Contract. 

(f) Working Day means any day of the week (other than Saturday, Sunday and statutory 

holidays) on which registered banks are open for general banking business in the Country 

(as that term is defined in the Contract).  

[Name of Contractor] (the Contractor) 

[Name of Subcontractor] (the Subcontractor) 

Ministry of Foreign Affairs and Trade (the Principal) 
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(g) Words and expressions defined in the Contract and not otherwise defined in this Agreement 

have the same meanings when used in this Agreement. 

1.2 Interpretation 

In this Agreement, unless the context otherwise requires: 

(a) warranties and covenants given in this Agreement by more than one person or entity bind 

each of them jointly and severally; 

(b) except where expressly provided to the contrary all references in this Agreement to 

“including”, “includes” or “include” are to be read as if that reference is followed by the 

words “without limitation”; 

(c) the rule of construction known as contra proferentem will not apply to this Agreement. 

2 IDENTITY OF MATERIALS, SALE, PAYMENT AND TITLE TRANSFER 

2.1 The Subcontractor will ensure that the Materials are: 

(a) set apart, appropriately physically secured and protected at the premises of the 

Subcontractor or the Contractor or at the Site, as the case may be; and  

(b) clearly and visibly marked individually or in sets as being the property of the Principal (or 

the Principal’s Nominee, as may be instructed by the Principal) and their destination as 

being Materials for the Contract.  The material used to mark the Materials and the 

procedure by which the mark is applied to the Materials is to be such material and 

procedure stipulated in writing by the Principal. 

The Contractor will require the Subcontractor to comply with the foregoing provisions of this 

clause 2.1, and such provisions will apply to the Contractor where the Materials are not at 

premises of the Subcontractor. 

2.2 The Principal will, on being reasonably satisfied that clause 2.1 has been complied with, and 

subject to any other conditions in the Contract also being satisfied, make the Advance Payment to 

the Contractor in accordance with the Contract for the Materials (provided that the Principal is 

entitled, at its sole discretion, to make the Advance Payment at any time before such conditions 

have been met).   

2.3 Notwithstanding any terms contained in the Subcontract, the Subcontractor and the Contractor 

agree that: 

(a) the Contractor agrees to buy, and the Subcontractor agrees to sell the Materials in 

accordance with the terms of this Agreement; 

(b) the terms of the Subcontract will continue to apply only to the extent they are not 

inconsistent with this Agreement; 

(c) title to the Materials will pass from the Subcontractor to the Contractor, free from any 

Encumbrance, on the earlier of the time that title is specified to pass under the Subcontract, 

or the time the Advance Payment is made by the Principal to the Contractor under clause 

2.2 of this Agreement; and 

(d) for the avoidance of doubt, following the Advance Payment being made, the Subcontractor 

will not be entitled to rely on any terms contained in the Subcontract or elsewhere which 

create or provide for a security interest, including any term which purports to retain title to 

the Materials. 

2.4 The Contractor and the Principal agree that: 

(a) the Principal agrees to buy, and the Contractor agrees to sell the Materials in accordance 

with the terms of this Agreement; 

(b) title to the Materials will pass from the Contractor to the Principal (or the Principal’s 

Nominee, as may be instructed by the Principal), free from any Encumbrance, at the time 
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the Advance Payment is made by the Principal to the Contractor under clause 2.2 of this 

Agreement; and 

(c) for the avoidance of doubt, following the Advance Payment being made, the Contractor 

will not be entitled to rely on any terms contained in the Contract or elsewhere which create 

or provide for a security interest, including any term which purports to retain title to the 

Materials. 

2.5 The Contractor agrees to make payment promptly for the Materials to the Subcontractor pursuant 

to the Subcontract.   The Principal will be under no obligation to make any payment for the 

Materials to the Subcontractor. 

2.6 The Contractor and the Subcontractor acknowledge that until the Materials have been fixed to the 

facilities at the Site, they hold the Materials as a gratuitous bailee of the Principal and that a 

fiduciary relationship in that regard exists between the Principal and the Contractor or 

Subcontractor (as the case may be).  The rights of the Principal under this Agreement are in 

addition to and not in substitution for or reduction of its rights or remedies as a bailor at law and 

no provision of this Agreement will be deemed to limit or restrict those rights and remedies. 

3 WARRANTIES 

3.1 The Subcontractor warrants to the Contractor and the Principal, and the Contractor warrants to the 

Principal, that each sale of Materials is in the ordinary course of the Subcontractor's or 

Contractor’s (as the case may be) business and does not breach any terms of any security granted 

by it to any of its creditors.   

3.2 The Subcontractor warrants to the Contractor and the Principal that title to the Materials will be 

transferred from the Subcontractor to the Contractor free of all Encumbrances. 

3.3 The Contractor warrants to the Principal that title to the Materials will be transferred from the 

Contractor to the Principal (or the Principal’s Nominee, as may be instructed by the Principal) free 

of all Encumbrances. 

3.4 The Contractor and the Subcontractor warrant, and agree to ensure that, following the Advance 

Payment, the Principal’s (or the Principal’s Nominee’s, as applicable) interest in the Materials 

will, at all times prior to the Materials being fixed to the facilities at the Site, have priority over 

any third party’s interest in the Materials.  In particular, the Subcontractor and the Contractor 

together: 

(a) will ensure that the Principal’s (or the Principal’s Nominee, as may be instructed by the 

Principal) title to the Materials is reflected in all relevant contracts for the supply of 

materials, goods or services and warrant that no supplier or subcontractor or other party 

will purport or attempt directly or indirectly to retain ownership of the Materials in a 

manner which is inconsistent with the Principal’s (or the Principal’s Nominee’s, as 

applicable) rights under this Agreement; 

(b) will ensure that any payments made by the Principal under the Contract and any payments 

made by the Contractor under the Subcontract are applied in the first instance to repay any 

debt in respect of the Materials; 

(c) will, for the term of the Contract, only grant or permit a security interest to be granted to a 

third party after obtaining that third party’s binding acknowledgement that the interest does 

not extend to the Materials. 

3.5 The warranties in this Agreement are deemed to be repeated on each occasion when the Principal 

makes a payment to the Contractor in relation to the Materials. 

4 ACCESS 

4.1 The Contractor or the Subcontractor (as the case may be) grants to the Principal and the Contractor 

(where applicable) and their respective agents free and unencumbered access to any premises 

where any Materials are located to: 

(a) inspect the Materials, the mark and verify the setting apart of the Materials; 
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(b) take possession of the Materials; and/or 

(c) remove the Materials from the premises. 

4.2 The Contractor or the Subcontractor (as the case may be) will take all steps and do all things 

required to ensure that the Principal obtains access to the premises in accordance with the 

provisions of this Agreement.  

5 RISK OF LOSS OR DAMAGE TO THE MATERIALS 

Notwithstanding any other provision of this Agreement, the Contractor and Subcontractor are 

responsible to the Principal for any loss or damage to the Materials and for the cost of storage (if 

any) and handling.  The Contractor will on request promptly provide to the Principal evidence that 

the Materials are insured against all risks to the Principal’s satisfaction (including insurance while 

such Materials are in transit). 

6 LIABILITY GENERALLY 

6.1 Nothing in this Agreement removes or affects any right or authority of the Principal under the 

Contract (including any rights it may have that may conflict with or be inconsistent with this 

Agreement). 

6.2 The Subcontractor indemnifies each of the Principal and the Contractor against any cost, damage, 

claim, expense, loss or liability resulting from or caused by any failure of the Subcontractor to 

comply with or perform any of its obligations under this Agreement. 

6.3 The Contractor indemnifies the Principal against any cost, damage, claim, expense, loss or liability 

resulting from or caused by any failure of the Contractor to comply with or perform any of its 

obligations under this Agreement.   

7 ASSIGNMENT AND NOVATION 

7.1 Neither the Contractor nor the Subcontractor may assign, charge or novate, whether in part or in 

whole, any of their rights, benefits or obligations under this Agreement without the prior written 

consent of the Principal (which it may or may not give at its discretion).   

7.2 The Principal may assign, charge or novate all or any part of its rights and/or obligations under this 

Agreement to any assignee, chargee or novatee of the Principal under the Contract or to any other 

Person without the Subcontractor and/or the Contractor's consent.   

7.3 The Subcontractor and the Contractor must, if and when requested by the Principal, promptly do 

all things and execute all such documents reasonably necessary to give effect to any assignment, 

charge or novation by the Principal, including in the case of a novation, entering into a deed of 

novation with the Principal and the relevant Person nominated by the Principal in a form required 

by the Principal. 

8 MISCELLANEOUS 

8.1 Privity 

The Contractor and Subcontractor acknowledge and agree that the obligations imposed on the 

Subcontractor and the Contractor under this Agreement are intended to be enforceable by the 

Principal, the Principal’s Nominee, as well as by any assignee, chargee or novate of the Principal 

under clause 7.  

8.2 No waiver 

A waiver of any provision of this Agreement will not be effective unless given in writing, and then 

it will be effective only to the extent that it is expressly stated to be given.  A failure, delay or 

indulgence by any party or the Principal in exercising any power or right will not operate as a 

waiver of that power or right.  A single exercise or partial exercise of any power or right will not 

preclude further exercises of that power or right or the exercise of any other power or right. 
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8.3 Severability 

If any one or more of the provisions contained in this Agreement is invalid, illegal or 

unenforceable in any respect under any applicable law, the validity, legality and enforceability of 

the remaining provisions contained in this Agreement will not in any way be affected or impaired. 

8.4 Amendment 

No amendment or other modification of this Agreement will be effective unless it is in writing, is 

dated and is signed by a duly authorised representative of each party and the Principal. 

8.5 Counterparts 

This Agreement may be executed in counterparts (including facsimile or electronic copies of 

counterparts) and provided that each party has duly executed a counterpart, the counterparts 

together will constitute a valid and binding Agreement between the parties and the Principal.  

8.6 Governing law 

This Agreement shall be governed by, and construed in accordance with New Zealand law. Where 

the parties have been prevented by Applicable Laws (as defined in the Contract) from exercising 

their rights pursuant to Clause 8, the parties submit to the exclusive jurisdiction of the courts of 

New Zealand. 

SCHEDULE 

[Insert a detailed description of the Materials for which the Advance Payment is being made] 

 

EXECUTION 

EXECUTED by [●] as Subcontractor 

by 

 

  

Director 

 

 Director 

Print name  Print name 

Witness to both signatures  

Print name  

Occupation  

Address 

 

 

EXECUTED by [●] as Contractor 

by 

 

  

Director 

 

 Director 

Print name  Print name 

Witness to both signatures  

Print name  
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Occupation  

Address 

 

 

SIGNED on behalf of Ministry of 

Foreign Affairs and Trade by: 

  

  Authorised Signatory 

  Name  

 

  Authorised Signatory 

  Name  
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Schedule 15- Practical Completion Certificate 

As per NZS 3910: 2013. 
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Schedule 16 - Final Completion Certificate  

As per NZS 3910: 2013. 
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Schedule 17- Form of Deed of Subcontractor 
Continuity Guarantee 

Date:   

 

PARTIES 

 

[insert] (Subcontractor) 

 

Ministry of Foreign Affairs and Trade (Principal) 

 

BACKGROUND 

A By an agreement dated [insert] (Contract) made between the Principal and [insert] (Contractor) for the 

development of [insert] the Contractor agreed to carry out the Contract Works, as defined under the 

Contract and fulfil the obligations imposed upon the Contractor. 

B The Contractor has, with the consent of the Principal, entered into a subcontract dated [insert] (Subcontract) 

for [insert subcontract works] (Subcontract Works). 

C Pursuant to the provisions of the Contract, the Subcontractor must enter into a deed in this form in favour of 

the Principal. 

BY THIS DEED the parties agree as follows: 

1 DEFINITIONS AND CONSTRUCTION 
 

1.1 In the construction of this deed, unless the context requires otherwise, any terms used in this deed which 

have been defined in the Contract have the same meaning ascribed to those terms in the Contract.  

 
2 SUBCONTRACTOR COVENANTS 

 

2.1 The Subcontractor covenants with the Principal that in the event of the employment of the Contractor being 

determined under the Contract, the Subcontractor will, if required by the Principal, complete the 
Subcontract Works under the same conditions and for the same consideration as originally agreed between 

the Contractor and the Subcontractor as set out in the Schedule attached to this deed. 

 

3 SUBCONTRACTOR CONVERSANT WITH CONTRACT 

 
3.1 The Subcontractor acknowledges that it has read the Contract and is fully conversant with the 

provisions of the Contract. It is particularly acknowledged that the Subcontractor is a subcontractor of 

the Contractor appointed pursuant to the provisions of section 4 of the Contract, and is in no way 

differentiated under the Contract. 

 

4 ASSIGNMENT & BENEFIT OF DEED 

 
4.1 The Principal may assign all of the Principal's rights, title, interests and obligations under this deed at 

any time, at the Principal’s sole discretion. The Subcontractor must consent to such assignment on 

request from the Principal. 

 

4.2 The covenants in this deed on the part of the Subcontractor are for the benefit of, and may be enforced 

by, any person for the time being entitled to receive the benefit of the covenants and agreements as the 

Principal under the Contract (including the Principal’s Nominee). 

 

5 RESOLUTION OF DISPUTES 
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5.1 Any dispute between the Principal and the Subcontractor arising out of this deed will be referred to 

arbitration in accordance with the provisions of the Arbitration Act 1996 (NZ), or any statutory re-

enactment or modification of that Act.  

 

5.2 Either party may give to the other a written notice of dispute. The dispute will then be referred to a sole 

arbitrator, if the Principal and the Subcontractor agree upon one, within 15 days after one party receives 

a notice of dispute from the other. If an arbitrator is not so agreed, then the sole arbitrator shall be 

nominated by the Arbitrators’ and Mediators’ Institute of New Zealand. 
 

5.3 If one party fails to appoint an arbitrator within the 5 day period referred to in clause 5.2, the arbitrator 

appointed by the other party will be deemed to have been agreed upon as the sole arbitrator. If neither 

party appoints an arbitrator within the 5 day period referred to in clause 5.2, then the notice of dispute 

will be deemed to have lapsed. 

 

6 GOVERNING LAW 

This deed shall be governed by, and construed in accordance with New Zealand law.  Subject to Clause 5 

including the arbitration provisions thereunder, where the parties have been prevented by Applicable 

Laws (as defined in the Contract) from exercising their rights pursuant to Clause 5, the parties submit to 

the exclusive jurisdiction of the courts of New Zealand. 

EXECUTION 

[insert] by: 

___________________________ 

Director/Authorised Signatory 

___________________________ 

Director/Authorised Signatory 

in the presence of: 

___________________________ 

Name:  

Occupation:  

Address: 

 

 

Ministry of Foreign Affairs and Trade by: 

___________________________ 

Authorised Signatory 

___________________________ 

Authorised Signatory 

in the presence of: 

___________________________ 

Name:  

Occupation:  

Address: 

 

NOTE:  This document is to be executed as a deed.  Accordingly: 

- companies should sign by two directors, unless there is only one director of the company in which case that director should sign and his/her 

signature should be witnessed by another person (as well as signing, the witness should record his/her name, occupation and address); and 

- where a party to this deed is an individual, that person should sign and his/her signature should be witnessed by another person (as well as 

signing, the witness should record his/her name, occupation and address). 
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Schedule 18- Deed of Contractor Warranty 

DATED       

GIVEN by: [insert Contractor details] Limited (with its successors and assigns “the Warrantor”) 

IN FAVOUR of: [Insert name of Beneficiary] (with its successors and assigns “the Principal’s 

Nominee”) 

BACKGROUND 

A. The Warrantor and Ministry of Foreign Affairs and Trade have entered into a construction 

contract dated [        ] 20 [ ] (“Contract”) for the delivery of the [insert] Project (“Contract 

Works”). 

B. In consideration of the Warrantor being engaged to undertake the Contract Works, the 

Warrantor has agreed to provide this warranty to the Principal’s Nominee (as that term is 

defined in the Contract), warranting all workmanship, goods, services or Materials used or 

employed in the course of the Contract Works. 

NOW THIS WARRANTEE WITNESSES as follows: 

1. For the purposes of this deed: 

(a) except as expressly modified by this deed or where inconsistent with the context, 

capitalised terms in this deed shall have the same meaning as given to them in the 

Contract; 

(b) the words “including”, “for example” or “such as” when introducing an example, do not 

limit the meaning of the words to which the example relates to that example or examples 

of a similar kind; 

(c) the expression “defects” shall extend to include all defects, faults, omissions, 

shrinkages, undue deterioration and other faults which are due to Materials or 

workmanship not being in accordance with the Contract or the warranty contained in 

clause 2; 

(d) the expression “repair” shall include and extend to renewal or replacement necessary 

to remedy defects; 

(e) any notice required to be given by the Principal’s Nominee to the Warrantor pursuant 
to the provisions of this deed shall be deemed to have been validly and effectually given 

by leaving the same at or posting it to the registered office of the Warrantor or, if there 

is no such registered office, by leaving it at or posting it to the business address of the 

Warrantor last known to the Principal’s Nominee. In the event of such notice being 
given by post the same shall be deemed to have been received on the date 2 days after 

posting thereof. 

2. The Warrantor warrants to the Principal’s Nominee that for a period of ten (10) years from the 

date of Practical Completion of the whole of the Contract Works: 

(a) the Contract Works will be free from defects; 

(b) the Contract Works will be as required by the Contract, and if not otherwise specified 

such works shall be in accordance with Good Industry Practice; 

(c) the Materials used in the Contract Works shall be new and of good quality, and 

otherwise in accordance with the provisions of the Contract; 

(d) all workmanship used or employed in the Contract Works has been used or employed 

in accordance with Good Industry Practice and the provisions of the Contract; and  
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(e) without limiting the above, warrants to the Principal to rectify any defect in the Contract 

Works notified to the Warrantor at any time while this deed remains in force. 

3. The Warrantor further warrants and guarantees to the Principal’s Nominee, while the warranty in 

clause 2 is in force, that the Warrantor will upon demand rectify and make good any defects in 

the Contract Works giving rise to, or resulting from failure of the Contract Works to meet the 

warranties specified in clause 2 above. 

4. The Warrantor shall not be liable for any defects or damage to the extent caused by: 

(a) wilful act or negligence of the Principal’s Nominee or the Principal; 

(b) earthquake, war; 

(c) any force of nature which the Warrantor could not have reasonably foreseen;  

(d) fair wear and tear; or 

(e) any neglect or unnecessary delay by the Principal’s Nominee in giving notice to the 
Warrantor of a defect in the Contract Works after it becomes known to the Principal’s 

Nominee. 

5. All rectification of the Contract Works required in order for the Warrantor to comply with this 

deed shall be carried out at the Warrantor’s cost in all things, promptly, in accordance with Good 
Industry Practice, without unnecessary inconvenience to any occupiers, and to the satisfaction of 

the Principal’s Nominee.  If any building consent or other statutory approval or consent is required 

for the rectification work, then the Warrantor shall obtain such consent or approval at its cost and 
comply with any conditions thereto. The Warrantor warrants to make good any damage to 

buildings or structures in which the works are performed or situated caused by any defect or 

repairs or replacements in or to the Contract Works.   

6. If the Warrantor does not rectify any defects within fourteen (14) days of being notified of the 

defects, the Principal’s Nominee may, without being under any obligation to do so, carry out the 

work required and the Warrantor shall be liable for all costs incurred by the Principal’s Nominee. 

If the Principal’s Nominee elects to carry out the rectification, the Warrantor shall not be released 

from any of its obligations or liabilities under this deed. 

7. This deed may be assigned by the Principal’s Nominee at any time without the consent of the 

Warrantor. 

 

8. The Warrantor further indemnifies and holds the Principal’s Nominee harmless from and 

against any costs, claims, liabilities, or expenses which the Principal’s Nominee may incur or 

for which the Principal’s Nominee may become liable arising from any failure by the Warrantor 

to promptly rectify all defects in the Contract Works notified to it under this deed. 

 

9. In the event that this deed is executed by the Warrantor prior to the issue of a Practical 

Completion Certificate under the Contract, no variation of the Contract Works subsequent to the 

execution of this deed and before the date of the issue of a Practical Completion Certificate 

under the Contract shall be deemed to vary the liability of the Warrantor hereunder, and all 

references to the Contract Works shall be deemed to include the Contract Works as originally 

specified together with such variations thereto and the issuing of any Practical Completion 

Certificate or the Final Completion Certificate in respect of the Contract Works or any part of 

the Contract Works shall not affect the liability of the Warrantor under this deed. 

 

10. The covenants on the part of the Contractor contained in this deed: 

(a) will not be deemed to be in substitution for, or limit in any way, the Contractor’s liability 

to the Principal or the Principal’s Nominee under the Contract, including under any 

guarantee, warranty or indemnity under, or given pursuant to, the Contract; and 

(b) are in addition to the obligations of the Contractor under the Contract. 
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11. Where the Warrantor is comprised of more than one Person in joint venture, partnership, 

consortium or other unincorporated grouping of two or more Persons those Persons will be 

jointly and severally liable for all obligations, duties and liabilities of the Warrantor under this 

deed. 

 

12. Any dispute between the Principal’s Nominee and the Contractor arising out of this deed will be 

referred to arbitration in accordance with the Contract (as if the Principal’s Nominee were the 

Principal). 

 

13. Any notice required to be given by the Principal’s Nominee to the Contractor pursuant to this 

deed must be given in accordance with the procedures set out in the Contract (as if the 

Principal’s Nominee were the Principal). 

 

14. This deed shall be governed by, and construed in accordance with New Zealand law.  Subject to 

clause 12 including the arbitration provisions thereunder, where the parties have been prevented 

by Applicable Laws (as defined in the Contract) from exercising their rights pursuant to Clause 

12, the parties submit to the exclusive jurisdiction of the courts of New Zealand. 

 

EXECUTED as a deed  

SIGNED on behalf of the Warrantor by:   

  Signature of director  

  Name of director 

 

  Signature of director  

  Name of director 

 

 

SIGNED on behalf of [Principal’s 

Nominee] by: 

  

  Authorised Signatory 

  Name  

  Authorised Signatory 

  Name  

NOTE – This warranty must be executed by the parties in the manner required for execution of a deed.  Any of these parties which 

are a company must execute the deed by having it signed, under the name of the company, by two or more directors. If there is 

only one director, it must be permitted by the constitution of the company and the deed signed under the name of the company by 

that director, but the signature must be witnessed by another person.  The witness must not only sign but must also add his or her 
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occupation and address.  Alternatively, companies may execute under power of attorney.  Any party which is a body corporate 

(other than a company) must execute by affixing its seal, which must be attested in the manner provided for in the rules of, or 

applicable to, the body corporate.  In the case of a party who is an individual, the party must sign and the signature must be 

witnessed by another person.  The witness must not only sign but must also add his or her occupation and address. 
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Annexure A – Principal’s Requirements 
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Annexure B – Contract Price Composition and 
Schedule of Prices  
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Annexure C – Technical Requirements 
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Annexure D – Supplementary Information 

 

 



Appendix D 

Project Governance Structure – New Betio Hospital – May 2021 

  

Organisation Title Key Responsibilities for Betio 

Ministry of Foreign Affairs 
and Trade 

Principal (Wellington) 
High Commission (Kiribati) 

Contract the Project Manager 
Contract the ECI Contractor 
Funding 
Betio Hospital Steering Committee 

Government of Kiribati  Principal’s Nominee (Ministry of 
Health & Medical Services) 

Chair of Betio Hospital Steering 
Committee 
Provision of Land 
Site Surveys 
Participate in Project Working Group 
User Group consultation 
Permits and Approvals 

Jacobs New Zealand Principal’s Representative: 
Designer, Project Manager and 
Quantity Surveyor 

Project Management 
Chair Project Working Group 
Lead Designer - Engage with user 
groups, Expert Reference Group & ECI 
contractor 
Prepare Applications for Permits 
Environmental & Social Impact 
Assessment 

Selected ECI Contractor Principal’s Preferred Works 
Contractor 

ECI Contract specifics 
Construction Contract specifics 

 

Betio Hospital Steering Committee  
i.Purpose   

The purpose of the Betio Hospital Steering Committee (BHSC) is to provide governance, 
leadership, guidance, and direction with respect to the implementation of the 
Activity. The BHSC provides a formal channel to communicate progress on the Activity, so that key 
stakeholders and decision-makers are informed of activities that are within their area of responsibility.   
   
The BHSC will embody the principles of mutual respect and accountability, trust, fairness, and open and 
professional interactions as articulated in the Grant Funding Arrangement between MFAT and the GoK.   
  

ii.Responsibilities   
Collectively, the role and responsibility of the BHSC is to:  
  

• Take responsibility for the overall direction and governance of the Activity.  

• Make timely decisions, address and resolve any outstanding issues and disputes, and 
confirm project elements that need to be presented to relevant decision-makers higher in the 
Kiribati and New Zealand systems.     

• Confirm requirements of relevant GoK Ministries and MFAT.  Approve key milestones and plans, 
including the final design documents.  

• Provide unified direction, leadership and support to the Jacobs Project Manager and 
implementation teams to enable them to effectively carry out their duties and responsibilities.  

• Review progress against the work plan and Results Framework and agree proposed changes to 
the work plan and/or implementation approach, as appropriate.   

• Identify and discuss risks and issues emerging during implementation that affect outputs and 
outcomes, and agree on actions to mitigate these risks and address issues, including escalating 
issues as appropriate.  



• Performing such other obligations and oversight functions in respect of the BHSC activities as 
required by the Laws of Kiribati.  

• Address any policy or strategy issues as they arise.  
  

For clarity, the BHSC will not have decision or other rights under or in respect of MFAT’s contracts with 
suppliers for the Activity.  
  

iii.Membership  
The membership of the BHSC will consist of the following:  
  

• Secretary, or their delegate, for the Ministry of Health and Medical Services (Chair)  

• Secretary, or their delegate, for the Ministry of Infrastructure and Sustainable Energy  

• Secretary, or their delegate, for the Ministry of Finance and Economic Development  

• Secretary, or their delegate, for the Ministry of Environment, Land and Agriculture Development  

• New Zealand High Commissioner or their delegate  
  
The Ministry of Health and Medical Services is the Chair of the Committee and will review agendas for 
approval at least one week prior to the meeting.  
  
There should be continuity in membership (as much as possible) throughout the entire Activity, but 
especially during the scope confirming and design phase.  
  
Observers (non-voting members) may be invited to join the BHSC from time-to-time and may include the 
following:  

• Ministry of Internal Affairs  

• Public Service Office   

• Office of Te Beretitenti  

• Ministry of Justice   

• Relevant officials from MHMS, MISE, MELAD and MFED (alongside Secretary, or delegate, 
mentioned above)  

• Betio Town Council  

• Public Utilities Board   

• Kiribati Institute of Technology - School of Nursing   

• Experts and representatives of NGOs/CBOs (e.g. AMAK, Te Toa Matoa)   

• Betio Hospital Liaison Officer  

• Jacobs project delivery team members  

• Relevant officials from MFAT  

• Others with a relevant interest.  
 

Decision making process   
At least one representative from each member is required for the BHSC to have a quorum. Decisions are 
by consensus. In the event that a consensus cannot be reached by the BHSC, the issue(s) will be 
referred higher in the Kiribati and New Zealand systems.  
  
Any action required or permitted to be taken at any meeting may be taken without a meeting if (a) written 
notice of such proposed action is sent (including by electronic means) to all BHSC members, and (b) 
agreed to by all BHSC members.  
  
Any such action approved by written consent shall be filed with the Minutes of the Proceedings of 
the BHSC. Notwithstanding, if one or more members so request, an out of session meeting will be held 
prior to such action by written consent.   
Participation in a meeting shall constitute presence of person at the meeting, or attendance via 
teleconferencing, videoconferencing or by using similar communications equipment that enables all 
persons participating in a meeting to hear and speak to each other.  



  
BHSC meetings will operate by all parties being committed to ensuring that all decisions are founded on 
good evidence.   
  
In the event that a BHSC member is not able to attend, the member may nominate a suitable alternate to 
represent them at that meeting. Alternates will assume full authority and decision making mandate.  
  
Without limiting the above provisions, each of the following are specifically subjected to the prior approval 
of BHSC:  

a. Any change in number of members of the BHSC  
b. Any amendment to the Terms of Reference.  
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Health and Safety Acknowledgement Form  

September 2018 

 

 

 

 
 

 

Partner/Contractor name    Contract or Funding Arrangement Name 

   

Partner/Contractor safety contact name  Phone  Activity name and number  

     

 

The New Zealand Ministry of Foreign Affairs & Trade (MFAT) has responsibilities under the Health and Safety at Work Act 2015 (the 

Act)  to take all reasonable steps to ensure the health and safety of workers, including workers whose activities in carrying out work 

are influenced or directed by MFAT.   

A ‘worker’ is an individual who carries out work in any capacity for MFAT and includes employees, contractors, subcontractors, 

apprentices, and volunteers. This applies to workers offshore, regardless of their nationality.  MFAT will be focussing on what is 

reasonably practicable for us, and our partners and contractors, to do to keep workers and others safe.   

MFAT wishes to work with our partners and contractors to ensure they establish and implement appropriate health and safety 
measures.  In light of this, please complete the acknowledgement below and return to the MFAT Contract Manager, or, as part of your 
response to a tender opportunity. 

 

 

 

 

Health and Safety Acknowledgement Form  
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ACKNOWLEGEMENT 
[Partner / Contractor] acknowledges and confirms the following:  

DESCRIPTION TICK 

In-country / location Risks   

We will ensure all our workers who will travel are aware of the risks of working in the relevant countries / 

locations by reference to: 

•  The New Zealand Government’s SafeTravel website  and the equivalent information provided by other 

agencies or countries linked to SafeTravel; and/or 

•  Equivalent travel advisories to SafeTravel. 

This applies to NZ based workers and foreign workers who will be required to travel offshore to work on an 

Activity. 

 

We will ensure that all workers who will be travelling are: 

•  Subscribed with SafeTravel for travel advisories or equivalent travel advisory (all workers); and/or 

•  Officially registered with SafeTravel for consular assistance (NZ citizens only). 

 

We have advised all workers who will be travelling offshore to: 

•  Check immunisation and other disease prevention advice on SafeTravel relevant to the countries / 

locations they will be travelling to; and 

•  Consult a travel doctor for medical advice before any travel offshore. 

 

Worktype Risks 

We have considered the health and safety risks to workers given the nature of the work they will be 

undertaking and we acknowledge the need for us to: 

a) to eliminate risks to health and safety of workers, so far as is reasonably practicable; and 

b) if it is not reasonably practicable to eliminate risks to health and safety of workers, to minimise those risks 

so far as is reasonably practicable. 

 

https://www.safetravel.govt.nz/travel-advisories
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DESCRIPTION TICK 

Other Risks 

We have considered whether there are any other risks of serious harm to workers, discussed them with MFAT, 

and incorporated appropriate responses to those risks in the Safety Plan. 

 

Safety Plan 

We have provided MFAT with a Safety Plan which identifies risks to worker health and safety and shows how 

these risks will be managed.  In preparing this we have considered the attached Safety Plan Guide.  

NB – only a draft outline of the Safety Plan is required in response to a tender. The full Safety Plan will be 

developed by the successful Supplier following the conclusion of the procurement process. 

 

Consultation 

Where relevant to the health and safety of workers,  we will consult, cooperate and co-ordinate with our 

contractors, subcontractors, affiliates and other third parties involved in carrying out the work so far as 

reasonably practicable. 

 

Reviewing Risks 

We acknowledge the need for us to continue to monitor the position and consider emerging risks of serious 

harm to workers and we will consult with MFAT in relation to any such developments.   

 

Reporting Incidents 

We acknowledge the need for us to report any health and safety incidents, serious injuries, issues or a “near 

miss” to MFAT as soon as possible after becoming aware that an event has occurred.  We will use our best 

endeavours to provide all reasonably requested information in respect of any such report. 

 

Regular Reporting & Review  
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DESCRIPTION TICK 

We acknowledge the need for us to report on health and safety matters in each of our regular reports during 

the term of the contract. 

We acknowledge that MFAT (or its agent) may wish to review our health and safety performance and will 

cooperate with any reasonable request relating to in any such review.   

 

Signed for and on behalf of [Partner/Contractor]: 

      

Signature 

      

Full name 

      

Position 

      

Date 

 

Note:  Any information provided in the above Form and associated Safety Plan will be used by MFAT to review that the safety measures 

appropriately protect the health and safety of workers and for other reasonable health and safety purposes. This may include a review by our 

external health and safety consultants for the same purposes. You have rights of access to and correction of all safety information provided to 

MFAT. 
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ATTACHMENT:  

 

 

 

 

What is a Safety Plan?  

A Site Specific Safety Plan (Safety Plan) contains details on how health and safety will be managed for a specific Activity and each 

site where work will be undertaken.  A Safety Plan is developed by consultation, co-operation and co-ordination between multiple 

organisations working together on a Activity and is required to comply with New Zealand legislation (Health and Safety at Work Act 

2015). As the Safety Plan is a ‘living’ plan, it will be reviewed and updated regularly by those named within the plan to ensure that 

safety is monitored at each stage of the Activity.   

Safety Plan Guide 

Set out below is a basic checklist of items to consider (where relevant) when developing a Safety Plan in order to identify, eliminate 

or mitigate risks to worker health and safety. The Safety Plan should demonstrate that all reasonably practicable steps have been 

taken to eliminate or mitigate risks to the extent that the partner/contractor has influence or direction over the matter. 

SITE SPECIFIC SAFETY PLAN GUIDE 

1. Scope of works for 

activity 

Gives full scope of the works including: 

• An outline each stage of the Activity, with a brief summary of the work involved in each stage  

• Key personnel responsible for safety on the activity 

• All other partners/contractors involved and their main point of contact for safety on the activity 

• Frequency of progress reports (including H&S risks/incidents) as specified in the contract or grant 

Site Specific Safety Plan Guide  
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2. Location Does the Safety Plan address each country or location in which work is to be undertaken? 

3. Travel Risks • Are safe travel and security arrangements included? (refer to SafeTravel) 

• Is there an approach for arranging suitable accommodation and transport arrangements? 

4. All Parties 

Responsible for 

Safety 

Does the Safety Plan identify all the parties (i.e. in-country affiliates, partners or subcontractors) who 

will also be involved in the delivery of the Activity? 

Does the Safety Plan address the roles and responsibilities of the various parties (including those 

offshore) and how they will consult and engage together on health and safety in delivering the 

Activity? 

5. Workers Identified Are all of the various workers/groups of workers identified1? This should include workers in NZ and 

overseas who are undertaking work for the other parties listed above. 

6. Work Type Does the Safety Plan address the type of work to be undertaken by all workers? 

7. Worker 

Competencies 

Does the safety plan demonstrate that the workers have the required skills and competencies for the 

job, or, that they have the required knowledge and experience to work in a safe manner, or, that they 

have appropriate supervision and training? (i.e. high level outline of required qualifications, trade 

skills, nautical tickets, experience, knowledge or training). 

8. Other People Does the Safety Plan address risks to “other people” that maybe created by the work?  Other people 

includes: volunteers, customers, passers-buy, visitors or workers of another organisation who may be 

in the direct vicinity of the work being carried out. 

9. Communication Does the Safety Plan identify how communications on health and safety matters will be achieved i.e. 

worker engagement, representation and consultation as well as communication with other parties? 

10. Emergency 

Response 

Does the Safety Plan detail emergency response processes? i.e emergency contact details for Fire, 

Ambulance, Medical Centres/Hospitals, Police in each location where activities will be undertaken?  

 
1 NOTE: No workers under the age of 16 are to be involved.  

https://www.safetravel.govt.nz/travel-advisories-destination
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11. Identification of 

Hazards and Risk 

Mitigation Controls 

Does the Safety Plan identify what would seem to be the applicable health and safety hazards and risk 

mitigation controls: 

• In the countries and locations workers will be located? 

• With the work to be undertaken? i.e work permits, authorisations 

• All other risks that may apply? 

12. Specific Safety 

Measures 

Does the Safety Plan address the following (where relevant): 

• Effective communications with workers, particularly those who undertake remote or isolated work? 

i.e. mobile/satellite phones, mountain radio or VHF etc 

• Scheduled checks/inspections of the workplace/facilities to assess if they are clean, safe, 

accessible, equipped and maintained appropriately for the health, safety and wellbeing of workers 

in the country/location, so far as is reasonably practicable? 

• Is appropriate and suitable first aid equipment provided for the workplace/ workers?  

• Outline of plant, equipment or machinery being used/provided? Including any safe work methods 

used? 

• If Personal Protective Equipment (PPE) is required, which party/organisation will provide and 

manage it? Is the PPE described appropriately? 

• If applicable, provide an outline on how the elimination/mitigation of risks will be achieved for: 

- raised or lifted objects  

- drowning in tanks or containers 

- being trapped or engulfed 

13. General Risk 

Mitigation & 

Management 

Does the Safety Plan address how each of the key health and safety risks are intended to be 

eliminated or minimised?   

If risk cannot be eliminated, does the Safety Plan provide options to minimise risk?  For example, by 

following the Hierarchy of Controls (Substitute, Isolate, Engineer, Administration, PPE):  
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Does the Safety Plan appear realistic and achievable for the country context and environment? 

14. Ongoing Review & 

Reporting 

Does the Safety Plan include details of how evidence of ongoing monitoring and review of the health 

and safety of workers will be recorded and shared? This includes the conditions at the workplace or 

while carrying out work. 

Is there a process for reporting and investigating incidents and how will these be advised to all 

involved parties? 
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